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MONTANA/ENVIRONMENTAL  PROTECTION  AGENCY 
COOPERATIVE  AGREEMENT 

Agreement  on  the  Management  and  Administration 
of  Montana's  Environmental  Programs 
July  1988  -  June  1989  . 


June  1988 


This  is  the  draft  Montana/Environmental  Protection  Agency 
Cooperative  Agreement  with  Enforcement  Agreements  for  FY  89. 
This  Agreement  addresses  environmental  programs  for  the  State  of 
Montana . 

We  will  consider  any  view  or  comment  on  the  material  you 
wish  to  offer  until  June  13,  1988.   Send  your  comments  to: 

Environmental  Protection  Agency 
Federal  Building 
301  South  Park,  Drawer  10096 
Helena,  Montana  59626 

If  you  do  not  wish  to  receive  future  copies  of  this 
Agreement,  or  have  a  name  or  address  correction,  please  return 
the  address  label  with  appropriate  notation  to  the  above  address. 

The  final  Agreement  will  be  available  at  principal  State 
libraries  approximately  July  30.   Use  of  the  inter-library  loan 
system  is  available  for  smaller  communities. 


Aooroved: 

The  undersigned  hereby  execute  this  cooperative  agreement  on  the  management 
and  administration  of  Montana's  Fiscal  Year  <FY)1989  Water  Pollution  Control. 
Safe  Drinking  Water,  Underground  Injection  Control,  Air  Qualitv>  Solid  and 
Hazardous  Waste  Management,  Superfund,  Pesticides  and  Toxics  programs.   The 
enforcement  agreements  have  been  included  as  an  integral  component  of  this 
cooperative  agreement. 

STATE  OF  MONTANA 


Ted  Schwinden 

Governor,  State  of  Montana 


John  J.  Drynan,  M.D.,  Director 
Department  of  Health  and 
Environmental  Sciences 


Keith  C.  Kelly,  Director  Date 

Department  of  Agriculture 


Environmental  Protection  Agenc\ 


James  J.  Scherer 
Regional  Administrator 


John  F.  Warden,  Director 
Montana  Office 
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EXECUTIVE  SUMMARY 


INTRODUCTION 


The  goal  of  Montana's  environmental  health  programs  is  to  protect  putilic 
health  while  sustaining  a  spirit  of  cooperation  between  environmental  protection 
and  resource  development.   Accomplishing  this  requires  close  coordination 
between  the  Departments  of  Health  and  Environmental  Sciences  (DHES)  and  Agricul- 
ture (DOA)  for  the  state»  and  the  federal  government's  Environmental  Protection 
Agency  (EPA). 

Through  agreements,  research,  monitoring,  technical  expertise  and  other 
areas  of  cooperation,  the  DHES,  DOA  and  EPA  are  helping  Montanans  maintain  a 
quality  lifestyle.   The  Montana/EPA  Agreement  (MEA)  contributes  to  thi= 
process  by  consolidating  all  narratives,  work  plans  and  enforcement  agreements 
into  one  document,  thus  producing  a  concise  document,  and  reducing  oaperwork  and 
duolication  of  effort. 

The  MEA  programs  are   comprised  of  DOA ' s  pesticide  program,  DHES's  air, 
water  and  solid  and  hazardous  waste  programs,  and  EPA's  toxics  and  underground 
injection  control  programs. 

The  elements  of  the  MEA  include:   ( 1  )  An  overview  of  the  state's  environ- 
ment, (2)  identification  of  priority  objectives,  (3)  strategies  to  accomplish 
priorities,  C*)    detailed  work  plans,  activities  and  commitments  and  i5)  coopera- 
tive enforcement  agreements. 

To  better  understand  the  programs,  and  what  they  plan  to  accomplish,  each 
major  area  of  environmental  concern  has  a  narrative  discussion  of  its  proqrams, 
followed  by  media  work  plans  defining  the  proposed  work. 


STATE/EPA  AGREEMENT 

HIGHEST  PRIORITY  OBJECTIVES 

The  State  of  Montana  and  the  EPA  Montana  Office  reviewed  the  environ- 
mental programs  and  established  the  following  "highest  priority  objectives." 
Although  these  objectives  have  been  singled  out  as  primary  goals  for  the  July 
1988  -  June  1989  time  frame,  the  individual  programs  have  many  additional 
important  goals  that  also  must  be  addressed  during  this  period.   The  highest 
priority  objectives  include: 

1.  Investigate  and  correct  environmental  and  public  health  concerns 
in  the  Clark  Fork  River  drainage. 

2.  Issue  land  disposal  permits  under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  hazardous  waste  program  to  facilities  in 
Montana.   These  permits  are  required  to  be  issued  by  November 
1988.   Four  facilities,  Exxon,  Conoco  and  Cenex  (Billings  area) 
and  Burlington  Northern  ( BN )  (Paradise),  are  seeking  land 
disposal  permits. 

3.  Implement  RCRA  Facility  Management  Plans  at  sites  in  the  state. 
These  plans  are   being  implemented  at  eight  facilities: 

Exxon  ( Bi 1  lings ) 

Conoco  Refinery  and  Landfarm  (2)  (Billings) 

BN  (Somers) 

BN  (Paradise) 

Cenex  (Laurel ) 

Transbas  (Bill ings) 

Montana  Refining  (Great  Falls) 

h.  Implement  the  underground  storage  tanks  program  to  correct 
environmental  and  public  health  concerns  caused  bv  leaking 
underground  storage  tanks  in  Montana. 

5.  Implement  activities  under  the  Comprehensive  Environmental 
Response  Compensation  and  Liability  Act  (CERCLA)  to  correct 
public  health  and  environmental  problems  at  Superfund  Program 
hazardous  wastes  sites  in  Montana.   These  sites  are: 

Anaconda  Smelter  (Anaconda) 

Silver  Bow  Creek  (Butte  area  and  Clark  Fork  between  Warm  Springs 

Ponds  and  Missoula) 
Milltown  Reservoir  (Milltown  near  Missoula) 
East  Helena  (East  Helena) 
Libby  Groundwater  (Libbv) 
BN  Site  (Somers) 

Montana  Pole  Tie-treatment  Facility  (Butte) 
Idaho  Pole  Treatment  Facility  (Bozeman) 

6.  Protect  public  water  supply  systems. 

7.  Address  nonpoint  source  contamination  problems.  Nonpoint 
contamination  of  lakes  and  streams  is  a  serious  contamination 
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problem  in  Montana. 

Implement  the  PMIO  air  quality  monitoring  and  control  strategies. 
PMIO  is  the  particulates  in  the  air  inhaled  into  the  lungs  (less 
than  10  microns  in  size). 

Implement  an  effective  pesticides  enforcement  and  certification 
program. 

As  appropriate,  undertake  timely  and  appropriate  enforcement 
act  ions. 

As  appropriate?  use  multi-media  efforts  to  address  environmental 
and  public  health  problems.   For  example,  Superfund  Program 
studies  and  water  quality  studies  are   being  coordinated  in  the 
Clark  Fork  drainage. 


PROGRAM  DESCRIPTIONS  AND  WORK  PLANS 


Water  Quality  Management  Program 

Passage  of  the  1987  amendments  to  the  Federal  Clean  Water  Act  will 
shift  program  emphasis  in  FY  1989  toward  control  of  nonpoint  sources  of  pollu- 
tion, which  account  for  95  percent  of  the  documented  water  quality  problems  in 
Montana.   Section  319  of  the  Federal  Clean  Water  Act  establishes  a  national  plan 
for  controlling  nonpoint  source  pollution  and  a  system  to  share  the  state  and 
local  costs  of  implementing  controls.   To  be  eligible  for  federal  implementation 
funds,  a  state  must  prepare  and  submit  to  EPA  before  August  ^,  1988,  a  nonpoint 
source  assessment  report  and  a  nonpoint  source  management  program. 

In  FY  1989,  Montana  will  finalize  and  submit  for  approval  its  nonpoint 
source  assessment  report  and  management  program.   Meanwhile,  the  state  will 
continue  to  refine  these  documents,  to  target  additional  waterbodies  for 
implementation  and  set  milestones  for  controls,  and  to  pursue  nonfederal  sources 
of  funding  to  meet  the  ^0  percent  nonfederal  match  requirement.   Once  the  state 
assessment  report  and  management  program  are  approved  by  EPA  and  implementation 
funds  are   secured,  the  state  will  proceed  with  implementing  the  approved 
program. 

Monitoring  of  the  Clark  Fork  River  will  continue  as  the  other  ma  lor 
element  of  the  Water  Quality  Management  Program  in  FY  1989.   Flows,  nutrients, 
metals,  suspended  solids  and  other  variables  will  be  measured  at  32  sites,  16 
times  during  the  year.   Macroinver tebr ates  and  periphyton  will  be  collected  once 
in  August  at  20  sites.   A  complete  complement  of  nutrient  data  will  be  measured 
16  times  in  an  additional  18-20  tributaries  and  wastewater  discharges  as  a  part 
of  the  Clark  Fork  River /Lake  Pend  Oreille  water  quality  assessment  requested  bv 
Congress  under  the  new  Section  525  of  the  Clean  Water  Act.   Also  in  FY  1989,  the 
state  will  prepare  interpretive  reports  of  Clark  Fork  River  monitorinq  results 
for  each  of  fiscal  year  1985  through  1988.   Program  staff  will  assist  the 
Governor's  Office  in  completing  the  Clark  Fork  River  Status  Report  and  Action 
Plan. 

The  state  will  continue  to  fund  monitoring  of  Flathead  Lake  and 
tributaries  by  the  University  of  Montana  Biological  Station  as  part  of  the 
Master  Plan  for  monitoring  surface  water  quality  in  the  Flathead  Basin,   The 
University  of  Montana  study  of  factors  responsible  for  growths  of  nuisance  alqae 
in  the  Clark  Fork  River  will  be  monitored  to  its  conclusion  in  December  1988. 
Also  in  FY  1989,  the  Water  Quality  Management  Program  staff  is  planning  an 
intensive  survey  of  the  Blackfoot  River  to  ascertain  possible  causes  for 
reportedly  poor  fishing  in  recent  years.   Additionally,  development  of  the 
305(b)  Waterbody  Tracking  System  for  Montana  will  continue,  to  include  the 
detailed  option  if  time  allows. 

Program  staff  will  continue  to  provide  the  followinq  services: 

Process  3(a)  authorizations  and  Water  Quality  standards  (^01)  cer- 
tifications 

Provide  bioassay  and  biomoni tor inq  support 
Conduct  complaint  investigations 
Provide  quality  assurance  and  data  management  support 


Heview  mine  plans  and  forest  practices 

Provide  assessment  and  planninq  assistance  to  Conservation  Districts 

and  other  aqencies 

Provide  infoi'iTiat  ion  on  and  interpretations  of  water  Quality  condi^ioir 

and  water  quality  laws,  regulations,  policies  and  proqrarr.s 

Wastewater  Discharge  Permit  Program 

Montana's  Wastewater  Surface  Discharge  Permit  Program  began  i  i-  1968. 
With  passage  of  PL  92-500  ^Water  Pollution  Control  Amendments  of  19"2i,  a 
federal  wastewater  discharge  permit  program  was  also  created.   In  197^  Montaria 
applied  for  and  received  authority  from  EPA  to  administer  this  program,  thus 
minimizing  a  duplication  of  effort. 

fables  tti  and  t*2  list  the  various  categories  of  ma  lOr  a^d  miiiOi  ir.clos 
trial  wastewater  discharges.   Table  tt3  lists  the  number  of  facilities  that 
presentlv  have  general  wastewater  discharge  permits. 

fable  *»'4  lists  the  municioal  discharges.   Table  5  lists  the  ma  lOr 
permits  to  be  issued  bv  June  30,  1989.   Twentv-five  of  Montana's  ^6  ina  iCM- 
munic  ipa  1 1 1  les  have  treatment  facilities  capable  of  meetinq  secondary  efflueiM 
limitations.   (Wolf  Point  is  reconstruction  its  present  facilities  to  .neet 
secondary  limits.)   Major  and  minor  wastewater  treatment  facilities  are  tracl>prl 
for  compliance. 

Many  of  the  communities  meeting  secondary  discharge  1  imi  tat  i'jMS  still 
have  treatment  facility  needs.   Kalispell,  Whitefish  and  Columbia  Falls  are 
norking  toward  meeting  limitations  for  total  phosphorus.   The  phosphorus 
limitations  were  imposed  to  help  slow  the  eutrophicat  ion  process  in  Fiatheaa 
Laf<e.   Phosphorus  remo-.al  should  begin  at  these  facilities  ^e^ceot  for 
Kalispell)  in  FY  1988.   IMational  secondary  treatment  standards  now  include  rhe 
provision  tor  relaxed  hio-chemical  oxygen  demand  (BOD)  and  total  suspended 
solids  (TSS)  limits  for  certain  lagoon  and  trickling  filter  facilities  where 
water  quality  standards  would  not  be  affected  bv  allowing  the  relaxed  liuiits. 
This  allowed  some  of  the  smaller  communities  to  meet  effluent  limitations  i-Ji*-h 
minimum  amount  of  capital  improvements. 

Table  1.   Maior  Industrial  Wastewater  Discharge  Permittees 

Categor 


Sugar  Refining 

2 

Coal  Mines 

3 

Smelter 

2 

Plvwood  Ml  1  Is 

2 

Oil  Refineries 

5 

Paper  Mills 

1 

Generating  Plants 

2 

Ore  Mining 

1 

Rai  Iroads 

1 

?  2.   Minor  Industrial  Wastewater  Permittees 

Category Total  Number 

Oil  Well s  17 

Mines  90 

Smelters  1 

Rai Iroads  ^ 

Lumber  (,   Plywood  Mills  1 

Sand  i  Gravel  5 

Slaughter  Plants  2 

Cement  Plants  2 

Chemical  Plants  3 

Generating  Plants  1 

Industrial  Sewage  Treatment  Plants    5 

Miscel  laneous  l_3 

Totals  \'*i* 

Table  3.   General  Permit  Summary 


Effective  Date           Authorizations  Issued 
General  Permit  Category of  General  Permit Total Currently  Active 

Suction  Dredge*  5/21/87 

Fish  Farm  11/19/8^ 

Construction  Dewatering  ^/3/a7 

Sewage  Lagoon  6/1^/83 

Feed  Lot  7,-  i/8i* 


Totals  365  201 

►Considered  by  EPA  to  be  issued  under  ^0^  rather  than  '♦OE  authority. 


Table  ^.   Municipal  Wastewater  Discharges  with  Individual  Montana  Pollution 
Discharge  Elimination  System  (MPDES)  Permits 

Ma  jor  M  i  no r 
Wastewater  Treatment  Facilities 

Municipal,  State  &  Federal  26  6l 


Municipal  Water  Treatment  Facilities/ 

Wastewater  Disposal 2Z iM 


120 

oO 

16 

lo 

116 

12 

26 

2o 

HH  (large* 

t-t 

'.  large  ■ 

h3  (small) 

'43 

(small ; 

71 


Table  5.   Major  Permits  To  Be  Issued,  1988-1989. 

Maior  Industrial Ma  lOr  Municipal 

MDU  -  Sidney  Laurel 
MPC  -  Corrette  Lewistown 
Anaconda  Minerals  -  Great  Falls  Hardin 
Montana  Resources  -  Butte  Dillon 
Montana  Gold  i  Sapphires  Deer  Lodge 
Champion  -  Libby  Glendive 
Conoco,  Inc.  Miles  City 
Exxon  Co.  USA  Cut  Bank- 
Farmers  Union  Central  Exchange  Glasgow 
Montana  Refining  Co.  Poison 
Montana  Rail  Link  -  Livingston  Hamilton 
Western  Energy  Wolf  Point  . 

Specific  priorities  for  FY  1989  include: 

-  Issue,  reissue  or  modify  major  permits  ensuring  that  water 

quality  standards  are  met;  toxic  criteria  limitations,  effluent 
toxicity  testing,  pretreatment  requirements  and  sludge  handling 
requirements  are  imposed,  and  appropriate  effluent  limitations  and 
self-monitoring  are  provided. 

-  Reduce  backlog  of  20  minor  permits. 

-  Process  3(a)  authorizations  and  Water  Duality  Standards 

(^01)  certifications. 

-  Provide  timely  complaint  response  and  follow-up. 

-  Provide  compliance  monitoring  annually  for  all  major  permittees, 

completing  form  EPA-3560-3  for  each  and  entering  data  into  Permits 
Compliance  System  (PCS). 

-  Compliance  monitor  minor  dischargers  where  self -mom  tor inq  data  is 

suspect.   A  10^(b)(3)  grant  will  be  used  for  increased  compliance 
monitoring  of  minor  dischargers. 

-  Continue  the  quality  assurance  (QA)  program  to  assure  accurate 

self-monitoring  data  for  the  MPDES  program. 

-  Pursue  a  vigorous  compliance  inspection  program  on  mining 

activities  during  the  summer  months  when  activity  is  at  its  peak 
and  gather  information  concerning  impacts  on  water  quality. 

-  Provide  appropriate  enforcement  and  report  to  EPA,  giving 

priority  to  major  dischargers  and  federally-funded  minor  municip- 
alities. 

-  Provide  timely  review  and  appropriate  notification  on  self- 

monitoring  information.   Enter  Discharge  Monitoring  Report  ( DMR ) 
data  into  PCS  on  a  timely  basis. 

-  Finalize  the  revised  National  Pollution  Discharge  Elimination 

System  (NPDES)  delegation  agreement. 

-  Finalize  revision  of  MPDES  regulations. 

Groundwater  Pollution  Control  Program 

State  groundwater  regulations,  called  the  Montana  Groundwater  Pollu- 
tion Control  System  (MGWPCS),  were  promulgated  by  the  Board  of  Health  on 
October  29,  1982. 

7 


Ihe  MGWPC5  prograi-n  primanlv  addresses  the  protect  lor,  of  shallow 
groundwater  aquifers  from  potential  pollution  sources,  such  as  surface 
impoundments,  waste  piles,  landfills,  disposal  systems  and  spills  of 
various  contaminants.   Any  of  these  potential  pollution  sources  (except 
spills'  which  are  not  reviewed  and  approved,  or  required  to  obtairi  an 
operating  permit  under  other  regulations,  are  required  to  apply  for  and 
obtain  a  groundwater  pollution  control  permit  as  outlined  under  MljUlPCS. 
The  WQB  permits  section  reviews  these  applications  and  follows  throuoh  the 
administrative  procedures  of  issuing  and  managing  the  permits,  includuiQ 
compliance  monitoring,  review  of  self -mom  tonng ,  etc. 

For  similar  sources  that  are  reviewed  and  approved  and'or  pe.iiiitted 
under  other  regulations,  the  MGUIPCS  rules  do  not -require  additional  per- 
mitting; compliance  is  required  with  the  state's  groundwater  ouail^. 
standards  as  outlined  under  MGUPCS.   Compliance  with  the  standards  )=  '.hen 
addressed  within  the  other  agency  approval  or  permit.   Examples  of  these 
]Oint  reviews  are  Major  Facility  Siting  Act  iMFSA)  projects  under  the 
jurisdiction  of  the  Department  of  Natural  Resources  ar,d  Consei  -ation 
(DNRC),  mining  and  milling  operating  permits,  administered  by  the  Depa.  tuie.t 
of  State  Lands  ^ DSD  ,  subdivision  and  other  public  or  private  waste  t.es> 
ment  systems  approved  by  the  DHES  and  landfills  and  other  solid  i^aste 
disposal  sites  licensed  by  the  DHES. 

In  the  last  few  years,  groundwater  contamination  b-  petroleum  fuels 
has  evolved  into  the  Water  Quality  Bureau's  (WOO)  number  one  piobieiii  ir. 
groundwater  pollution  control.   It  has  required  more  staff  time  than  an. 
other  aspect  of  the  groundwater  pollution  control  program.   Recent  rede,  al 
and  state  legislation  and  regulations  provide  authority  to  the  DHES  fo'  the 
implementation  of  an  underground  storage  tank  tUST)  program.   the  Solid  i.id 
Hazardous  uaste  Bureau  1 5HWB )  is  accomplishing  the  registration  and  track- 
ing, and  the  WQB  the  subsurface  investigations  as  leaks  or  spills  occur. 
The  SHWB  has  provided  funding  through  the  LIST  program  for  a  Full  Time 
Equivalent  (FTE)  position  in  the  WQB  groundwater  pollution  control  proorau.. 
This  position  is  responsible  for  the  investioation  and  follow-up  of  spills 
and  leal-.s  revealed  throuqh  the  UST  program.   A  computer  listn.g  =,5tei..  f.., 
tracking  and  compilinq  data  from  compliance  inspections  and  complainr 
investioations  has  been  implemented.   The  WOB  is  providing  a  pe.  sO'i  i.alr 
time  for  liaison  with  the  DSL.   This  should  improve  coordination  in 
reviewing  the  water  qualitv  aspects  of  mining  activities. 

Other  portions  of  the  proqram  which  require  significant  resources  aie: 
review  and  processing  of  permit  applications  under  HGWPCS  (h5  have  been 
done  to  date),  compliance  tracking  and  inspection  of  existing  permittees, 
lomt  review  of  applications  for  permits  or  approvals  under  other  leoula- 
tions  (normally  about  ten  per  year  are  done)  and  numerous  complaint  inves 
tigations  involving  potential  groundwater  pollution. 

Priorities  for  FY  1988  include  review  and  issuance  of  permits  undei 
the  MGWPCS  program  and  maintenance  of  groundwater  complaint  in -es t iqa 1 1 0..=  . 
The  staff  will  continue  to  review  the  current  status  of  existing  MGWFi,S 
permits.   Several  contracted  studies  are  underwa/  includinq:   the  pollution 
potential  mappinq  of  the  aquifer  in  the  Missoula  Valley,  pesticide  impacts 
on  alluvial  aquifers,  nitrate  contamination  of  Everqreen  alluvial  aquirei  . 
An  additional  FTE  will  be  added  in  the  groundwater  proqram. 
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WQMIS  STATE  WORK  PROGRAM  BUDGET  MATRIX 

MONTANA 

STATE  FY  89 

This  will  be  incorporated  in  final 
State/EPA  Agreement 
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Underground  In  lect ion  Control 

Ihe  purpose  ot  the  Underground  Injection  Control  (UIC)  proaram  '.  s  ^o 
prevent  the  contamination  of  underground  sources  of  drinWing  nater.   Uhile 
the  intent  of  the  Safe  Drinking  Uater  Act  is  to  encourage  states  to  assun.e 
primary  enforcement  authority  for  the  UIC  program,  in  those  cases  nhe. e  Hie 
state  IS  unable  to  meet  the  program  requirements  or  where  a  state  does  not 
apply  for  the  program,  the  Administrator  of  EPA  must  prescribe  a  pf'ooi  am 
for  that  state.   This  was  done  by  EPA,  and  became  effective  in  June  193h. 

In  April,  1987  legislation  was  passed  and  signed  by  the  l5o/ei  .lo. 
authorizing  the  Montana  Board  of  Oil  and  Gas  Conservation  to  seek  primai  ' 
enforcement  responsibility  for  Class  II  wells  ^defined  belowi.   It  i= 
anticipated  that  the  Board  will  submit  a  primary  application  sometime  Idt-e 
in  F  V  aa  or  early  FV  a^.   In  the  meantime,  EPA  will  continiie  to  ooeiai"?  'ne 
UiC  program  in  Montana. 

EPA  is  implementing  the  UIC  program  through  the  Denver  Regional  Urtic-i 
and  the  Montana  Office.   The  Regional  Office  is  responsible  for  program 
direction,  administrative  and  technical  functions  related  to  permit  issuai.ce 
and  comoliance  monitoring.   The  Montana  Office  has  the  lead  responsibi 1 i t v 
for  field  activities,  compliance  inspections  and  emergency  response.   Ihe 
permit  work  load  is  shared  between  the  two  offices,  with  the  final  permits 
and  all  administrative  activities  associated  with  tne  permitting  actiMt-ies 
being  the  responsibility  of  the  Regional  Office. 

Iniection  activities  have  been  divided  into  five  classes.   l.i  aei.eiei. 
the  classification  of  wells  is  as  follows: 

Class  I  -  Wells  used  bv  municipal  and  industrial  discharaers  to 
dispose  of  waste  materials  below  the  lowermost  formation  containing  an 
underground  source  of  drir.kinq  water. 

Class  II  -  Wells  which  inject  fluids  associated  with  the  recovery  of 
oil  and  natural  gas.   This  includes  brine  waste  ii-,,ection.  enhanced  ieco-ei. 
of  oil  or  natural  gas,  and  storage  of  hydrocarbons. 

Llass  III  -  Wells  used  for  the  extraction  of  minerals. 

Class  IV  -  Wells  used  to  dispose  of  hazardous  waste  materials  into  oi 
above  a  formation  containing  an  underground  source  of  drinking  watei". 

Class  V  -  Wells  not  included  in  Classes  I  -  IV  including  air  condition- 
ing return  flow  wells;  cesspools,  drainage  wells  used  for  storm  i-u.-.oTf, 
etc. 

lo  date,  no  Class  I,  III  or  IV  injection  wells  have  been  ideutiried  ii. 
Montana.   Only  Class  II  wells  are   presently  being  permitted. 

Under  the  regulations,  all  new  injection  wells  must  have  a  peimit  from 
EPA  before  they  can  oegin  injection.   "New"  is  defined  as  any  injection 
well  that  goes  into  operation  after  June  I'^S^.   In  addition,  all  salt  l••a^e■ 
disposal  wells  that  were  in  existence  as  of  June,  198'+  must  also  be  pei 
mitted  before  June  1^88.  V^^e   permitting  of  these  wells  is  being  done  i.i  a 
phased  manner,  with  about  25  percent  of  the  existing  wells  proposed  to  be 
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permitted  each  year.   The  existing  enhanced  recovery  wells  are  not  required 
to  obtain  a  permit,  but  are  still  required  to  meet  all  requirements  of  the 
regulations.  • 

All  injection  wells  must  meet  certain  construction  requirements, 
demonstrate  mechanical  integrity  (have  no  significant  leak  in  the  casing, 
tubing  or  packer  and  have  no  significant  fluid  movement  into  an  underground 
source  of  drinking  water  through  vertical  channels  adjacent  to  the  injec- 
tion well  bore),  meet  certain  operating,  monitoring  and  reporting  require- 
ments, and  have  an  approved  plugging  and  abandonment  plan.   In  addition, 
the  company  operating  the  injection  well  must  meet  the  financial  respon- 
sibility requirements  necessary  to  plug  and  abandon  the  well. 
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Drinking  Ulater 

The  first  Montana  Public  Uater  Supply  (PUS)  law  was  enacted  in  1907. 
This  law  was  revised  in  1977,  and  again  in  1979,  to  enable  Montana  to 
receive  and  retain  delegation  for  the  administration  of  the  "Federal  Safe 
Drinking  Uater  Act"  (PL  93-5S3).   Prior  to  receiving  primacy  under  the  Safe 
Drinking  Water  Act,  Montana's  program  regulated  about  250  community  water 
systems.   The  present  program  regulates  all  systems  which  have  at  least  10 
service  connections  or  serve  25  people  per  day  for  60  or  more  days  per  year. 
That  inventory  of  public  water  systems  varies  in  number  but  currently 
includes  725  community  systems  and  1  1 60'*  noncommunitv  systems  about  265  of 
which  appear  to  be  of  the  newly  defined  "non-transient"  variety. 

From  a  quality  standpoint,  the  state's  drinking  water  is  considered 
generally  good  in  western  Montana.   Many  supplies  in  eastern  Montana, 
particularly  those  using  groundwater,  would  be  considered  poor.   The 
problems  with  these  supplies  are   generally  aesthetic,  and  include  high  Total 
Dissolved  Solids  (TDS),  sulfates,  sodium,  iron  and  manganese.   Some  of  the 
surface  water  supplies  in  the  western  part  of  the  state  still  use  the 
surface  sources  without  filtration  and  occasionally  have  turbiditv  problems, 
but  several  new  plants  have  been  constructed  in  the  oast  few  years  with 
technologies  that  eliminate  the  major  turbidity  problems.   With  the  finaliz- 
ation  of  EPA's  Surface  Water  Treatment  Rule  it  is  expected  that  all  of 
Montana's  unfiltered  surface  water  systems  will  have  to  provide  additional 
treatment.   In  most  cases  that  will  be  filtration. 

Montana  has  about  10  community  supplies  that  exceed  '♦.0  mg/1  in 
fluoride.   These  systems  are  required  to  give  public  notice  and  provide 
bottled  water  for  those  who  prefer  it.   Now  that  the  EPA  maximum  contaminant 
limit  (MCL)  for  fluoride  has  been  established,  the  department  plans  to  take' 
steps  to  enforce  against  fluoride  violations  on  a  prioritv  basis.   The 
department  has  also  initiated  legal  action  against  one  supply  which  exceeds 
the  MCL  for  nitrate.   That  supply  is  now  under  a  court  ordered  compliance 
schedule  to  provide  an  alternate  source  of  water  for  its  users.   Most  of  the 
needed  funding  for  this  project  has  been  obtained,  a  new  deep,  low  nitrate 
well  has  been  constructed  and  completion  of  the  proiect,  includi.ig  blendina 
of  two  waters,  is  expected  within  the  next  6  months. 

Unfiltered  surface  water  has  been  one  of  the  state's  ma  lOr  concerns 
for  the  past  several  years.   Outbreaks  of  giardiasis  have  been  experienced 
here  as  in  other  states,  and  the  public  water  supply  program  is  taking 
action  to  see  that  the  risk  from  Giardia  is  minimized.   The  Public  Water 
Supply  (PWS)  program  has  hired  a  person  specializing  in  the  area  of  Gi_ardi.a 
filtration  and  control,  and  is  having  that  person  investigate  surface 
sources  to  determine  where  the  Giardia  threat  is  present.   Each  surface 
system  is  looked  at  on  an  individual  basis  and  recommendations  are  made  to 
assure  safe  water  is  delivered  to  the  consumers.   When  this  Svstem  is 
unable  to  assure  removal  and/or  inactivation  of  Giardia  cvsts,  boil  orders 
or  health  advisories  are  issued  by  the  department.   The  work  is  done  on 
supplies  that  are  filtered  as  well  as  unfiltered  and  infiltration  galleries. 
This  procedure,  known  as  the  microscopic  particulate  evaluation  (MPE),  has 
been  a  valuable  tool  for  evaluating  filter  plant  performance. 

The  program  is  beginning  a  new  method  of  evaluating  a  filtration 
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plants'  performance?  which  is  patterned  after  the  wastewater  industry's 
Comprehensive  Performance  Evaluations  (CPE).   CPEs  are  planned  for  several 
of  Montana's  surface  water  treatment  plants  during  the  ne-.t  year. 

The  majority  of  the  state's  community  public  water  supplies  are 
regularly  monitoring  for  bacteriological  quality.   Noncommunity  supplies 
are  now  monitoring  at  a  greater  than  80'/.  level. 

The  system  of  IBM  personal  computers  (PCs)  is  now  on  line  and  is 
becoming  increasingly  more  useful.   The  program  is  able  to  automatically 
determine  compliance  with  the  bacteriological  monitoring  requirements  and 
send  out  reminder  letters  to  those  systems  that  have  failed  to  sample.   This 
procedure  has  resulted  in  a  marked  improvement  in  monitoring  compliance 
levels. 

The  MCL  for  coliform  bacteria  is  occasionally  exceeded,  and  when  it  is? 
the  program's  engineers  work  with  the  PUS  personnel  to  identify  the  problertT 
and  solve  it.  Several  groundwater  supplies  with  bacterial  problems  have  had 
to  out  in  full-time  disinfection  over  the  past  few  years. 

Priority  objectives  for  FY  1989  include: 

-  Provide  follow-up  investigations  of  all  unfiltered  surface  water 
sources  to  determine  whether  or  not  they  will  qualify  for  exceptions 
to  the  filtration  requirements  of  the  1989  SDWA  Amendments. 

-  Complete  CPEs  at  several  filtration  plants. 

-  Continue  MPEs  at  filtration  plants  and  coordinate  them  with  the  CPEs. 

-  Improve  compliance  of  public  water  supplies  for  all  of  the  require- 
ments  of  the  Safe  Drinking  Water  Act. 

-  Monitor  and  enforce  the  public  notice  requirements. 

-  Improve  the  bacteriological  quality  of  those  PWS's  that  have 
coliform  problems  or  high  standard  plate  counts. 

-  Establish  compliance  schedules  for  those  systems  that  need 
improvements  to  meet  MCL  requirements. 

-  Conduct  field  investigations  at  70-80'/.  of  the  state's  PWS's. 

-  Provide  training  and  certification  of  t'ater  and  wastewater  operators 
of  community  PWSs. 

-  Review  plans  and  specifications  for  construction  on  public  water  and 
sewer  systems. 

-  Improve  plan  review  procedures  and  policies  and  rewrite  regulations 
as  needed . 

-  Provide  certification  for  laboratories. 

-  Investigate  all  PWS's  that  could  be  at  risk  for  Giardia .  do 
evaluations  and  make  recommendations  to  see  that  the  risk  is 
minimized . 

-  Optimize  the  use  of  the  PC  Network. 

-  Provide  additional  programming  on  the  WQB's  Revelation  data  base  to 
handle  the  new  MCLs. 

-  Prepare  to  make  the  necessary  rule  changes  to  maintain  primacv. 

-  Begin  planning  for  the  Wellhead  Protection  Program. 

-  Collect  samples  and  provide  analysis  for  organic  contaminants  at 
community  and  non-transient  non-community  systems. 
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I  onstruction  Grants 

A  federal  qrant  program  was  ll^itl■ated  in  1956  to  assist  nnjnic  ir  a  i  i  '  i-t  = 
in  the  construction  of  sewage  treatment  facilities.   Originally  the  state 
assisted  the  EPA  and  predecessor  agencies  in  administration  of  this  p-'ooram 
bv  establishing  needs  and  priorities,  reviewing  project  applications,  ana 
preliminary  and  final  plans.   In  recent  years,  administration  of  the 
program  has  been  delegated  to  the  state  with  EPA  assuming  an  oversioht 
role. 

An  annual  priority  list  is  developed  by  the  Water  Uuality  Bureau  i-o 
rank  protects  and  determine  which  communities  will  receive  qrant  assistance. 
The  priori  tv  system  considers  impairment  of  classified  ^^ater   uses  fron^ 
existmo  municipal  pollutant  discharges,  as  well  as  the  extent  of  sut  f ace  or 
aroundwater  degradation  and  associated  public  health  concerns. 

A  shift  in  responsibility  to  states  and  municipalities  for  f  inar.c  i '">a . 
building  and  replacing  sewage  treatment  facilities  began  with  the  I''"'" 
Amendment  to  the  Clean  Water  Act.   The  federal  role  was  further  reduced  bv 
the  1981  Amendments  which  reduced  the  federal  grant  share,  cut  the  rsaerai 
annual  authorization  in  half  and  restricted  eligible  fundinp  categories. 

The  Water  Quality  Act  of  1987  completes  the  transition  to  f n l i  state 
and  local  responsibility.   The  grants  program  will  continue  throuQh  fiscal 
vear  1990  with  a  declining  grant  appropriation  beqinning  in  198''.   The  i^a" 
Amendments  allow  for  creation  of  a  state  revolving  loan  fund  capitalized 
with  federal  grants  to  provide  loans  and  other  financial  assistance  i o 
municipalities  for  construction  of  wastewater  treatment  facilities.   It.e 
capitalization  grants  are  authorized  through  199^.   The  State  of  llo.itar.a 
will  establish  a  revolving  loan  program  with  the  intention  of  meetino  the 
transition  schedule  reguirino  mandatory  appropriations  to  the  re-ol-ii-ia  fnnd 
in  fiscal  year  1989.   Enabling  legislation  will  be  introduced  in  |98'V  to 
implement  the  loan  program. 

Ihe  other  chanqes  to  the  Construction  Grants  Proqran.  idiplemerited  b. 
the  1987  Amendments  are  relatively  minor.   Design/build  protects  are  nnw 
allowed  in  the  qrant  proqram  whereby  a  grantee  can  contract  tor  desion  and 
construction  services  with  one  party.   The  state  will  maintain  effoi  ts 
towards  completing  on-going  qrant  projects  and  prioritize  tliose  protects 
subject  to  EPA's  National  Municipal  Policy.   Emphasis  will  be  placed  o>> 
sound  construction  management  of  protects  and  achievement  of  protect 
performance  standards.   Concepts  developed  through  the  10^  (o>(l)  grant  will 
be  utilized  to  evaluate  treatment  facilities'  abilitv  to  maintain  com- 
pl lance. 

The  state,  in  con  tunc t ion  with  northern  Montana  Lolleqe.  wi 1 i  aoD 1 v  for 
the  109(b)  training  grant  in  1989.   Regional  training  centers  usinq  existino 
traininq  proqrams  as  well  as  specialized  instructors  will  be  si-iDPori-ed  -tith 
the  proqram  grant. 

Montana  will  assist  EPA  in  meeting  EPA's  water  acconntaDi 1 i t ,  s-sfe.o 
to  the  extent  resources  allow.  Consistent  fundinq  is  critical  in  meetinq 
wor  k  plan  qoal s. 
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*^tsr   feJualitv   Bureau,    D*CS    <%0t»/*»^«»-S*W>6) 

Steve  Piicher,   D^ief 

*_oreT«  Sanis,   Water   3<ualit>   Mas^aoeaent  Sectior. 

ZtSTi  Eraser ,   Safe  T-rinxina  water   Sect i or. 
Scott   Ajv3erscT!.    Construction  Srants  Section 
■frea  3riew«an.    ^e'ffiits  ar«j  Enfsrce«ent   Section 
•^e  rCrDSSTsc.    Scscial   Stuisies   and   Succor  t   Sec 

EPA  Montana  Office   <^^06^'%49-5^*a<!>) 

iSick  itentac«ery.   Chief,   Water  ProQra«s 
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The  Biq  Skv  Country  15  trul/  what  its  name  implies,  /et  there  ai e 
places  where  the  quality  of  air  is  a  fragile  resource.   The  plains  east  of 
the  Rocky  Mountains  provide  few  obstructions  to  the  sea  of  air  that  flons 
across  the  land,  but  in  western,  southern  and  central  Montana,  where 
various  mountain  ranqes  form  valleys,  air  sometimes  is  trapped  in  la-ered 
inversions,  causing  degradation. 

In  addition  to  inversions  and  natural  sources  of  contami  nat  loi..  n.an 
also  plavs  a  part  in  altering  air  gualitv.   In  urban  areas  throtiqhout  tiie 
state,  such  things  as  street  dust,  smoke  from  wood  stoves  ar.d  industrial 
emissions  contribute  to  lowering  air  gualitv  and  /isibi  1  i  t  ■/ .   In  rural 
areas  the  largest  contributors  to  -sir  aua  1 1 1  ^  deqraaat  ion  are  ur.pa  ea  lOads 
and  mining  operations. 

Montana's  air  quality  program  can  be  divided  into  four  parts:   pei - 
mits,  inspections  and  enforcement,  implementation  plans  and  air  gualitv 
surveillance.   The  combination  of  these  activities  provides  for  a  cooi- 
dinated  and  comprehensible  program  of  monitoring,  problem  prevention, 
problem  correction  and  enforcement. 

In  order  to  prevent  future  air  gualitv  problems,  Montana  relies 
primarily  on  its  permitting  program.   This  program  requires  that  ai i 
significant  sources  of  air  pollution  must  obtain  a  permit  prior  to  cori 
struction  of  the  facility.   Montana  reguires  a  permit  for  any  source  whici. 
has  the  potential  to  emit  more  than  25  tons  per  year  of  anv  air  pollutarii 
(except  lead  -  5  tons/year).   To  augment  this  program  and  to  pro- ide 
national  consistency,  Montana  has  also  adopted  the  federally  mandated 
Prevention  of  Significant  Deterioration  ^P5D)  rules.   This  o.oa.  a..i  t;a^   LPm 
approval  and  operates  in  lieu  of  EPA.   More  than  100  permits  were  pi  ocessed 
by  the  Air  Quality  Bureau  (AQB)  last  year  which  assured  new  sources  will 
comply  with  various  plans  and  standards. 

Ur,e  of  the  most  difficult  areas  in  air  pollution  control  is  to  bring 
areas  which  exceed  ambient  air  gualitv  standards  into  compliance.    This  is 
usually  accomplished  b/  the  development  of  plans  for  each  area  r,ot    in 
compliance  with  the  standard.   The  sum  of  all  of  these  plans,  permit  rules, 
emission  standards,  etc.  is  known  as  the  State  Imp lemeotat lor,  Plan  'biP'. 

Montana  is  currently  revising  its  SIP  to  incorporate  the  federal  ten 
■riicron  iPM-10)  particulate  standards.   Revisions  to  the  statewide  plan  and 
air  quality  rules  will  be  submitted  in  FY  1988",  an  area-specific  SIP  for 
each  Group  I  area  will  be  developed  over  the  ne>t  several  .ears.   Since 
Montana  has  1 1"/.  of  the  nation's  PM-10  Grouo  I  areas,  the  SIP  development 
process  will  require  a  significant  commitment;  of  resources,   nddifional  unit 
will  be  reguired  to  revise  the  Missoula  Carbon  Monoxide  SIP  anri  t-tie  Eas' 
Helena  Lead  SIP  during  Fv  1989. 

Ambient  air  quality  monitoring  is  also  an  important  part  or  ar./  ai< 
guality  program.   Montana  operates  more  than  5u  samplers  throughout  ti.e 
state  in  order  to  adeguately  assess  the  air  gualitv  of  the  state.   Howevei  , 
the  federal  base  grant  has  been  decreased  and  a  reduction  in  the  ambient  an 
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qiiality  network  has  occurred.   For  example,  much  of  the  total  Busrei'ded 
particulate  monitorina  network  has  been  removed  to  transfer  inoni  tot  i  rio 
resources  to  address  PM-lCi.   Significant  efforts  will  coritinue  to  be  focJE 
on  meeting  PM-10  Group  I  and  Group  II  area  monitor mq  requirements;  nowevS 
because  of  resource  limitations,  all  monitoring  objecti-/es  will  not  be 
achieved.   Montana's  monitoring  program  requires  the  collection  of  hioh 
quality  data  and  it  is  committed  to  using  the  EPA  quality  assurance  ci i tec 
as  a  minimum.   In  some  instances,  internal  quality  assurance  requirements 
e/ceed  those  of  the  federal  government.   The  monitorinq  network  typical  I. 
includes  17,000  laboratory  analyses,  "^,000  samples,  and  130,000  hourly  fie 
>/alues  per  year. 

HS  a  means  of  determininq  compliance  with  emission  stai^dards  t'v 
industrial  facilitieri,  the  AQB  conducts  a  regularly  scheduled  insoectioM 
proaram.   If  violations  are    found,  then  further  enforcement  actiori  ina-. 
follow.   The  options  for  enforcement  include:   requests  for  voluritar. 
compliance,  office  conferences,  hearinqs  before  the  Board  of  Healfh  aMtl 
Environmental  Sciences,  Notice  of  Violation  and  Order  to  Fake  CorrecUve 
Action,  and  civil  or  criminal  penalties.   The  follow-i.ip  enforcement  tor 
each  violation  is  case-by-case,  but  follows  the  State/EPA  EuforcemeMt 
Aqreement .   This  agreement  is  reneqotiated  periodically  and  closelv  rolic.v 
national  guidance.   In  FY  1987,  the  AQB  conducted  more  than  130  field 
surveillance  actions  and  issued  several  Notices  of  Violatio.T  and  ii-ii 
penal  ties. 

Because  of  resource  limitations,  the  air  toxics  proqrair.  i-i  i  i  1  >ece\-.e 
minimum  level  of  support  in  1989;  resources  normally  devoted  to  air  to-:i.:i 
will  be  focused  on  PM-10  SIP  development.   Screeninq  studies  fO'-  arubieni-  ; 
toxics  in  Billings  and  Missoula  will  be  completed  based  on  the  special 
funding  received  in  FY  1988. 

In  summary,  Montana's  air  program  will  focus  heavilv  an  imp lemen tat ic 
of  the  PM-10  standards  during  FY  1989.  Certain  other  proorams  will  cec^}: 
a  lower  priority  to  support  PM-10  work;  however,  core  proqrams  'i.e., 
permitting,  inspections  and  enforcement,  monitorinq)  will  be  mainfaivied  tr 
assure  a  viable  air  program.  As  shown  in  the  Air  Quality  I'led  i  a  Hoik  Flan, 
Montana's  program  lacks  the  resources  to  fully  implement  all  obiectives; 
shortfalls  and  delays  will  occur  unless  additional  resources  are  p.c.  .ided. 

Contact  Persons: 

Air  Quality  Bureau,  DHES  ('t^^-S'^S^) 
Jeff  Chaffee,  Chief 

EPA  Montana  Office  (hh9-5'^86) 

Dick  Montgomery,  Chief,  Air  Programs 
Jay  Sinnott,  Air  Programs  Manager 
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Solid  and  Hazardous  Haste  Management 

The  disposal  of  solid  waste  has  become  a  major,  complex  problem  in 
Montana.   Due  to  its  nature,  it  also  relates  to  air,  water  and  land  pol- 
lution.  In  the  future,  the  solid  waste  problem  will  become  more  expensive 
and  compl icated . 

Our  society  consumes  enormous  quantities  of  material  and  energv  which, 
in  turn,  generates  an  exceedingly  large  volume  of  waste.   Approximately 
600,000  tons  of  municipal  solid  wastes  are  being  generated  every  year  in 
Montana.   Given  the  well-established  waste  generation  rates,  by  1990  nearly 
870,000  tons  of  waste  will  be  generated  per  year.   Presently,  waste  is 
being  disposed  of  in  more  than  230  identified  municipal  disposal  facilities 
and  numerous  undi^^closed  dump  sites. 

State  records  also  indicate  that  approximately  iO,000  tons  of  poten- 
tially hazardous  wastes  are   generated  each  year  in  Mqntana.   This  volume  of 
hazardous  waste  includes  pesticides,  heavy  metals  and  other  industrial 
chemical  wastes.   A  large  number  of  "empty"  pesticide  and  other  to/.ic 
chemical  containers  of  all  sizes  are  also  discarded  annually. 

The  state  now  possesses  sufficient  regulatory  authority  to  control 
solid  waste  disposal.   As  required  by  the  1977  "Montana  Solid  Waste  Manage- 
ment Act,"  the  SHUB  currently  is  licensing  all  solid  waste  management 
systems  in  the  state.    This  licensing  procedure  assures  that  all  such 
systems  will  provide  a  basic  public  service  and  not  degrade  the  environ- 
ment .   To  date,  a  total  of  221  waste  management  systems  have  been  licensed 
by  the  bureau. 

Montana,  through  the  SHWB,  has  received  "final"  authorization  to 
manage  a  state  hazardous  waste  management  program.   However,  because  of 
major  changes  in  RCRA,  the  SHWB  is  initiating  major  program  development 
activities  to  insure  that  the  state  program  remains  equivalent  to  its 
federal  counterpart.   The  following  number  of  businesses  are  presently 
regulated  under  the  hazardous  waste  program: 

Large  Generators 60 

Small  Quantity  Generators 56 

Treatment,  Storage  and  Disposal  Facilities 10 

Transporters ^0 

The  U.S.  Congress  passed  legislation  to  reduce  the  weight  exemption 
limit  for  hazardous  wastes  from  1000  kilograms  to  100  kilograms.   Under  the 
new  regulations,  the  SHWB  estimates  that  the  number  of  regulated  generators 
may  increase  ten-fold  from  the  current  status  to  approximately  900  to  1000 
new  generators.   The  SHWB  currently  is  conducting  a  detailed  statewide 
inventory  to  better  determine  the  scope  of  the  regulated  community. 

Other  than  the  few  generators  with  on-site  treatment,  storaqe  and 
disposal  facilities,  hazardous  waste  generators  in  Montana  are  dependent  on 
out-of-state  disposal  facilities.   Distances  to  out-of-state  facilities  are 
substantial  for  Montana  operators,  and  this  is  viewed  as  burdensome, 
especially  from  the  standpoint  of  transportation  costs.   Also,  disposal 
fees  charged  by  the  out-of-state  facilities  routinely  increase.   These 
costs  are   especially  taxinq  to  small  generators.   It  is  also  a  possibility 
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that  these  facilities  may  terminate  their  business,  either  permanently  oi 
Tor  indefinite  periods  of  time. 

H  fee  svstem  has  been  established  to  assist  in  the  manaaement  or  a 
state  hazardous  waste  program.   Under  the  system,  hazardous  waste  qenei a- 
tors  and  treatment,  storage  and  disposal  facilities  are  required  to  pa.  a 
fee  to'  the  state  to  help  defray  the  costs  of  managing  the  state  hazardous 
waste  program. 

During  FY  1989  a  priority  will  be  the  continued  implementation  and 
maintenance  of  a  fully  authorized  state  hazardous  waste  requlatory  proqram. 
Such  status  will  encompass  complete  state  authority  over  hazardous  i-'aste 
generators,  transporters  and  treatment,  storage  and  disposal  facilities, 
Ihis  authority  will  provide  state  primacy  in  permittinq,  n.orn  lor  i  no  3ni\ 
enforcement  activities.   The  proqram  will  include  continuing  the  no t i t  i c a 
tion  procedures  bv  regulated  communities  of  hazardous  i.-'aste    acti-  sties. 

The  DHES  will  continue  to  provide  an  emergency  response  svstem.  whicii 
includes  a  response  plan  and  emergency  i-esponse  team.   This  team  is  c-.m 
prised  of  state  agencies  representing  a  broad  spectrum  of  disciplines. 
Such  a  structure  assures  that  state  government  can  pro/ide  technical  ad-,  ire 
and  direct  assistance  to  a  variety  of  emergency  situations. 

As  the  state's  hazardous  waste  program  matures,  measures  wiii  De  t:3kei-i 
to  assure  that  an  adeguate  work  force  is  available.   Efforts  will  be  inacie, 
as  needed,  to  supplement  the  current  hazardous  waste  staff.  In    addition. 
the  ongoing  traininq  of  current  staff  will  be  maintained. 

A  concerted  effort  will  be  made  to  provide  for  public  par  1 1  c  ipa  I  i  ori . 
Current  state  laws  and  regulations  provide  formal  provisions  for  insuririo 
public  review  and  comment  in  the  issuance  of  all  permits.   The  le-el  or 
public  participation  undertaken  in  other  activities  will  depend  on  the 
deqree  of  interest  from  affected  or  interested  persons.   Public  pa.  ticips 
tion  will  rely  heavilv  on  the  mass  media,  direct  mailinqs,  public  meeri.iqs 
and  public  hearings. 

Under  licensing  procedures  reguired  by  state  law,  the  SHWB  i-ii  1  I 
continue  to  maintain  an  inspection  program  of  all  solid  waste  management 
facilities.   The  bureau  will  initiate  enforcement  action  on  facilities 
identified  as  open  dumps,  and  for  which  no  effort  has  been  taken  to  close 
or  upgrade  the  facilities. 

The  SHWB  will  continue  to  maintain  a  proqram  to  pi^O'/ide  technical  and 
consultant  assistance  to  local  governments  for  developing  recyclmq  and 
resource  recovery  activities.   To  the  extent  possible,  the  SHWB  will 
continue  to  assist  in  the  proper  disposal  of  small  guantitv  hazardous 
wastes. 

Removals,  remedial  investigations,  feasibilities  studies,  and  i-ernedial 
actions  continue  on  most  of  the  nine  uncontrolled  hazardous  waste  sites  cm  - 
rently  on  the  National  Priority  List  ( NPL) .   DHES  has  entered  into  si- 
cooperative  agreements  with  the  EPA  to  implement  the  CERCLA  process  and  meet 
the  states  responsibilities  ur.der  the  law.   The  CORE  Cooperative  Haieemen' 
provides  support  from  the  fund  for  further  development  and  implementation  of 
superfund  in  Montana.   The  Nulti-site  Cooperative  Aoreement  nrovides  funds 
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for  UHES  management  assistance  activities  at  EPA  lead  sites  and  an  ac- 
celerated pre-remedial  investigation  program.   Lu.Tentl/.  DHE5  has  lead 
management  responsidi  1 1 1  v  for  the  original  portion  of  the  SiUer  Bow  Li  eet 
Site,  the  Ml  11  town  Reservoir  Sedin.ents  site  and  nontar.a  Pole  site,   jp5.:iric 
Kork  efforts  and  commitments  may  be  found  in  the  cooperative  aareement-s  fo. 
this  site.   DHES  also  participates  m  the  coordination  of  the  (la.  »•  ^  n,  v 
River  system  sites  and  development  of  a  comprehensive  data  system.  •/ 1  a  tiie 
Clark  Fork  Cooperative  Agreement.   Additionally,  DHES  is  neoot  i  at  irio  ni  Hi 
EPA  to  assume  an  enforcement  lead  at  the  Idaho  Pole  site.   As  fiindit.q 
becomes  available  for  Mouat  Industries  site  or  other  new  sites.  DHES  m i 1 
negotiate  additional  cooperative  agreements  for  lead  or  management  assis 
tance  at  these  sites. 

In  addition  to  the  participation  at  established  UPl-  sifes.  tr.e  inf 
nas  an  important  role  in  the  identification  and  evaluation  of  sites  ^o. 
inclusion  on  the  riPL.   Under  provisions  of  the  Multi-Site  i.ooueriiii  e 
Agreement,  the  DHES  conducts  preliminary  assessments  (PA),  and  where 
necessar / ,  site  investigations  (SI)  of  potentially  uncontrolled  waste  =j>e= 
identified  in  EPA's  (CERCLA)  information  system  (CERCLIS).   At  present. 
Montana  has  U3  sites  on  CERCLIS.   To  date.  136  PAs  and  '.3  Sis  ha-e  t-een 
completed.   In  the  course  of  conducting  project  activities,  efforts  will  be 
made  to  identify  uncontrolled  hazardous  waste  sites  not  listed  oii  i:ERiLI?. 

the  DHES  15  the  designated  agencv  for  development  and  coordination  of 
the   underground  storage  tank  program.   In  F  i'  1989,  the  fonr  ma  lOr  cb  .er - 
tives  of  the  program  are: 

1  .   State  Program  Developnient 

E.      Program  Approval  Application 

3.   Outreach  Efforts  to  Promote  Compliance 

'* .      Compliance  Monitoring  and  Enforcement 

In  anticipation  of  EPA's  final  rules  for  the  regulation  of  M.-.ciei  .ii  on,,a 
storage  tanks,  the  department  will  endeavor  to  imple(nent  the  underoi  oun.) 
storage  tank  (UST)  reaulations  to  the  extent  possible,   i^nthoril,  tu 
implement  the  federal  UST  regulations  prior  to  approval  of  state  .eoMla 
tions.  may  be  obtained  by  way  of  formal  agreement  between  the  EFc  arid  the 
department . 

In  Fi'  1988,  the  DHES  obtained  a  Leaking  Underground  Storage  Fan- 
(LUST)  Cooperative  Agreement  from  EPA,   Corrective  actions  were  underta^e.l 
at  the  Livingston  site.   In  FY  1989,  the  department  will  continue  to  de-elop 
the  LUST  program  capabilities.   The  DHES  will  use  Federal  Trust  Fund  monies 
for  enforcement  activities,  corrective  actions,  site  response  activities, 
and  administration  and  management  activities. 

Contact  Persons: 

Solid  and  Hazardous  Waste  Bureau.  DHES  i'+^H-2a2l) 
Duane  Robertson,  Chief 

'.'ic  Andersen,  Special  Protects  Section 
Roger  Thorvilson,  Hazardous  Waste  Section 

EPA  Montana  Office  (^^9-5h1^) 

Eric  Finke.  Chief,  Hazardous  Wastes  and  To/ic  Brancti 
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Pesticides 

Montana  is  primarily  an  agricultural  state?  and  as  such,  requires  the 
use  of  pesticides  to  help  manage  a  multitude  of  pest  problems.  Based  upon 
data  collected  from  commercial  applicators,  it  is  estimated  that  from  2.8-3 
million  acres  are  treated  with  pesticides  commercially  each  year.  There  are 
no  accurate  statistics  available  for  farm  (private)  applicators,  but 
general ly  the  farm  applicators  treat  smaller  acreages,  do  spot  treating  and 
field  margin  treating.   In  most  years,  farm  applicators  would  probably 
apply  pesticides  to  1.5-2  million  acres. 

The  Environmental  Management  Division  (EMD),  of  the  DOA,  has  a  respon- 
sibility to  not  only  serve  Montana  agriculture,  but  is  also  mandated  to 
protect  the  environment  and  the  health  of  the  state's  citizens.   Toward  this 
end,  the  Environmental  Management  Division  administers  a  pesticide  ap- 
plicator and  dealer  licensing,  permitting  and  certification  program  and  a 
pesticide  enforcement  program. 

Recert if icat ion  of  commercial  applicators  and  dealers  has  been  imple- 
mented.  Farm  applicators  certified  to  use  restricted  use  pest ic ides,  are  on 
a  five  year  requal if icat ion  cycle,  with  applicators  in  one  of  the  five 
agricultural  districts  being  recertified  each  year.   Commercial  applicators 
and  dealers  are  on  a  four  year  recert if icat ion  schedule.   The  applicator 
categories  have  been  divided  among  the  four  year  period,  so  that  not  all 
categories  are  due  for  recer t i f icat ion  or  relicensinq  the  same  /ear. 

EMD  provides  pest  management  services  to  producers,  industry,  govern- 
ment agencies  and  the  general  public.   These  services  include  providina 
information  on  integrated  pest  management  procedures  for  specific  croppinq 
systems,  recommendations  on  use  of  pesticides,  identification  and  limited 
surveillance  of  pests;  and  the  evaluation  and  resolution  of  the  effects  of 
pesticides  on  agriculture  and  the  environment.   The  division  also  registers 
pesticide  products  (^,700)  prior  to  their  use  in  the  state;  licenses 
pesticide  dealers  (5^4),  commercial  and  government  applicators  '1,257)  and 
their  licensed  operators  (878);  licenses  private  applicators  (7,538),  and 
regulates  the  use  and  sale  of  pesticides.   The  department's  analytical 
laboratory  provides  regulatory  and  service  analysis  to  other  departmental 
programs  and  to  the  general  public. 

Pesticide  specialists  conduct  dealer,  applicator  and  marketplace 
inspections  following  the  field  guality  assurance  manual  and  program. 
Compliance  with  record  keeping  requirements  and  other  provisions  of  the 
Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA)  and  the  Montana 
Pesticide  Act  (MPA)  is  monitored  and  documented. 

The  DOA  is  now  utilizing  an  enforcement  response  policy  related  to 
pesticide  complaints  and  investigations  as  reguired  by  EPA. 

The  laboratory  follows  the  EPA  approved  quality  assurance  proqram  for 
all  enforcement  samples.   Non-requlatory  environmental  samples  follow 
quality  assurance  procedures  if  requested  by  the  submitter.   The  laboratory 
participates  in  the  EPA  check  sample  and  sample  check  analvsis  procedure 
programs. 
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H  pesticide  groundwater  sampling  proqram  was  started  in  F,  1^84. 
Since  then,  new  sample  sites  have  been  added  each  year  as  well  as  re 
sampling  some  positive  wells  to  determine  what  was  happening  to  i-he  lesnine 
levels.   As  groundwater  monitoring  strategies  have  become  available  fro,!, 
other  states,  as  well  as  on  the  federal  level,  the  DOA  has  modified  it-s 
monitoring  scheme  somewhat,  so  that  results  obtained  here  can  be  compared 
with  results  obtained  elsewhere.   As  health  guidance  information  becoines 
available  on  other  pesticides,  monitoring  may  have  to  be  increased  or 
decreased  depending  upon  the  quantity  and  degree  of  rise  m  the  state  of  an-, 
particular  pesticide. 

Monitoring  for  residues  and  potential  environmental  coritami  nat  lOii 
resulting  from  the  use  of  Specific  Exemption  (Section  18,  FIFRf4>,  Special 
local  Meed  (Section;  2^(c),  FIFRA)  and  e;'.per  imental  use  pesticides  r-i .  I  1 
continue  in  FY  19B9. 

The  DOA '  s  authority  for  registering  pesticides,  licensir.g  ar'id  cei  i- 1  r  , 
ing  applicators,  licensing  dealers  and  operators  and  for  conductirig  irisoet.- 
tions  and  pursuing  enforcement  actions  is  provided  for  in  the  l^lontana 
Pesticides  Act,  Section  80-8-101  through  306  MCA. 

Ihe  DOA  proposes  to  continue  the  comprehensive  cooperative  e.if  oi  c  eir.euf 
program  with  EPA  through  inspections  (including  use/misuse,  restricted  anu 
general  use  products,  records  and  proper  licensing),  investigations, 
pesticide  sampling,  laboratory  pesticide  analysis  and  enforcement  scMons. 
Ihese  activities  would  be  continued  under  the  qualit/  assurance  agreenieMfs 
made  with  EPA  under  previous  grants.   The  DQA's  pesticide  specialists  iio  1  r1 
credentials  and  have  the  authority  to  uphold  the  mandates  or  the  FiFP^i  as 
well  as  the  Montana  Pesticides  Act. 

The  DOA  has  been  granted  "primacv"  under  Section  26  of  FIFRA.  as 
amended.   It  is  the  intent  of  the  department  to  serve  as  the  primary  aqenc . 
m  conducting  inspections,  investigations  and  sample  collection  anii  ar.alv 
sis  in  accordance  with  EPA  approved  procedures  and  to  take  effective  actioi. 
against  violators.   The  outputs  listed  in  the  media  wort-  plan  reflect-  tt^t.^e 
that  are  funded  by  the  EPA  grant.   The  DOA  will  continue  to  issue  arid 
monitor  Section  5't(c)'s,  Section  IS's  and  experimental  use  pei'inits. 

The  DOA's  Field  Services  Bureau  and  Pesticide  Analytical  Laborator,- 
will  continue  to  maintain  the  guality  assurance  prograni  for  sample  hand  I  i  r.q 
and  analysis.   The  laboratory  will  provide  pesticide  analytical  services  to 
EPA  and  other  states  on  a  fee  basis  which  will  cover  the  cost  of  suj. plies. 
materials  and  communications. 

Accomplishments  in  FY  1988 

Enforcement 

Ihe  DOA's  Field  Services  Bureau  met  or  exceeded  outputs  as  agreed  i-c 
in  the  1988  Media  Work  Plan.   The  number  of  enforcement  incidents  were 
about  the  same  in  FY  88  as  they  were  in  FY  87.   The  case  load  in  the  t'sst 
two  fiscal  years  is  lower  than  in  prior  year  which,  we  believe,  is  due  to  ar 
improved  and  more  visible  enforcement  programi,  an  improved  cer  1 1 1  1  cat"  1 -.'ri 
program  that  trains  licensed  individuals  to  be  better  applicators  anci 
continued  drought  conditions  which  reduced  the  volume  of  herbicides  applied 
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and  the  areas  treated. 

The  laboratory  met  all  of  its  proiectea  .ju'_m-   •       .788. 

IsRIlt?^  ication 

The  DOA'5  Technical  Services  Bureau  met  or  exceeded  all  of  the  onCputa 
listed  under  the  FY  1988  certification  proqram.   Certification  credentials 
were  issued  to  nearly  5300  individuals  and  information  on  requlator,  ai-cl 
certification  requirements  was  provided  to  industry  and  the  qeneral  publii. 
on  a  dai Iv  basis. 

Ob igctives-Enf or cement  Fy  1989 

♦  The  DOA  will  implement  an    inspection'  in /est  iqa  t  ion  proq.-ani  tc  insiu  e 
compliance  with  major  pesticide  regulatory  actions  which  include: 

ma  lOr  cancellation  actions;  suspensions  under  Section  6  of  FIFPf^: 
change  of  a  pesticide's  classification  to  restricted  use;  stop  sale, 
use.  or  removal  orders  issued  for  suspensions  uridei'  Section  'Jir»ir'>>B> 
of  FIFRA. 

»     The  DOA  will  continue  to  investigate  pesticide  drift  probleiiis.   .ii^h 
new  products  being  developed  such  as  biotechnoloqicai  materials,  -le'i 
investigative  procedures  may  need  to  be  developed  to  respond  '■o  the 
changes  in  application  techniques,  application  rates,  active  inqie- 
dients,  etc. 

♦  The  exposure  of  Montana  farm  workers  and  applicators'  en.plo,ee5  f; 
pesticides  beinq  used,  i.e.,  handling,  mixing,  loading,  appl/iriQ, 
storina.  disposing,  etc.  remains  a  concern  for  Montana.   Use  ii.sce 
tions  of  pesticide  mixing,  loading,  application  sites  and  ti eateo 
fields  in  which  workers  may  be  exposed  will  be  increased  ro  determuie 
if  label  safety  reguirements  are  being  met. 

»     Ihe  DOA  will  intensifv  its  efforts  in  investigating  misuse  of  oes- 

ticides  labeled  for  home,  lawn,  yard  and  garden  use.   In  i  eceni.  yeais. 
there  has  been  a  noticeable  increase  m  such  incidents  regui.  ing  .i.e..  e 
attention  from  the  department  field  staff. 

♦  Ihe  DOA  will  continue  to  identify  possible  groundwater  cor.taii.i  ..at  i'... 
through  pesticide  monitoring  and  misuse  invest iqat ions  through  sampl'.'.g 
associated  with  existing  and  new  sites. 

♦  The  DOA  will  continue,  in  cooperation  with  the  DHES,  an  educauondl 
compliance  and  enforcement  proqram  on  disposal  of  pesticides  a.-.d 
pesticide  containers  in  accordance  with  FIFRA.  the  Montana  Pesticides 
Act.  the  RCRA  and  rules  adopted  thereunder.   Most  efforts  will  liteU 
be  directed  at  the  small  quantity  generators. 

»     The  DOA  will  continue  to  identify  illegal  sales  of  restricted  "Se 

pesticides  to  uncertified  applicators  through  its  establishpri  \<.~.^<:^. 
tional  proqram  and  pursue  appropriate  enforcement  actions. 
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The  evaluation  and  establishment  of  priorities  of  the  enforcement 
program  will  be  conducted  through  a  computer  tracking  system  that  was 
developed  and  implemented  in  FY  1987.   This  system  contains  information  on 
all  enforcement  cases,  and  shows  trends  within  one  year  or  over  several 
years.   It  will  also  be  used  for  the  reporting  of  inspections  and  samples 
to  EPA  on  a  guarterly  and  yearly  basis. 

Ob  iec t  i  ves-Cer  t  i f i c at  i on 

*  The  certification  program  is  a  federally  mandated  program  which 
requires  pesticide  applicators  using  restricted-use  pesticides  to 
comply  with  state  and  federal  certification  standards.   The  Montana 
Certification  Plan  was  approved  by  EPA  and  has  been  in  effect  since 
1976.   The  state  plan  was  amended  to  include  some  recent  legislative 
changes  as  well  as  to  add  two  new  applicator  categories.   The  amended 
plan  was  approved  by  EPA  during  FY  1987. 

Commercial  and  governmental  applicators  requesting  certification  have 
been  certified,  and  the  strategy  will  be  to  conduct  at  least  one 
general  certification  course  (EO  hours)  for  new  applicators  who  wish 
to  be  certified.   Most  of  the  farm  (private)  applicators  who  have 
requested  certification  have  been  certified.   The  strategy  for  the 
Cooperative  Extension  Service  will  be  to  conduct  certification  train- 
ing for  farmers  in  those  counties  where  the  need  for  certification  is 
expressed . 

The  DOA  will  maintain  the  data  processing  system  for  the  storage  of 
qualification  data  for  dealers  and  applicators  and  for  the  issuance  of 
certification  credentials  to  qualified  applicators  as  well  as  to  newly 
certified  individuals  entering  the  system. 

*  The  potential  implementation  of  Endangered  Species  labeling  during 
FY19a9  will  require  development  of  training  materials  for  certification 
and   recertif icat ion  training  courses.   Information  on  the  National 
Groundwater  Monitoring  Program  and  the  proposed  farm  worker  protection 
regulations  will  have  to  be  incorporated  into  existing  training 
programs.   Development  of  awareness  programs  and  informational  materi- 
als will  require  a  substantial  staff  and  resource  commitment. 

*  The  DOA  will  cooperate  with  the  EPA's  Regional  review  of  pesticide 
applicator  training  programs,  training  materials  and  examinations. 
Implementation  of  any  recommendations  by  the  EPA  to  the  DOA  will  be 
subject  to  existing  program  requirements,  manpower  and  monetary 
resources. 

*  The  DOA  will  cooperate  with  the  EPA's  Regional  review  of  the  state's 
approved  state  plan  as  it  relates  to  the  current  state  program.   If 
there  are  any  suggested  changes  requiring  legislative  action,  these 
changes  cannot  be  implemented  until  1989. 

*  The  DOA  will  address  the  certification  and  training  outputs  identified 
in  the  National  Certification  Program  Guidance  and,  where  applicable, 
develop  a  schedule  to  satisfy  these  outputs. 
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»     The  DOA  will  address  the  specific  Montana  certification  recom.ner.da- 
lions  iT\ade  b,  tPA  and.  where  applicable,  develop  an  imp  le.-ner.ta' ic-.. 
schedule. 

»     The  DOA  will  .i^eet  with  Extension  personnel  at  least  twice  d'.i  n.a  I  ■ 
1989  (through  the  Joint  Standinq  Application  Certification  Comimtlee 
SACC)  to  discuss  and  evaluate  the  state  pesticide  applicator  certifi 
cation  and  training  program,  identify  needs  of  the  total  proora.n.  and 
develop  a  plan  of  action  to  address  the  identified  needs. 

♦     tst  iiTiat  ions  for  certification  and  training  for  FY  1989. 

Private        Lommercial 

Approved  Training  Sessions  to 

be  Conducted  ^5 

Iraining  Sessions  to  be 
Participated  in  or  Monitored  20  ':>''' 

Applicators  to  be  Certified  700  '♦On 

Applicators  to  be  Recertified  1200  SOi- 

The  certification  and  training  sessions  will  continue  to  be  eval'io'en 
via  the  evaluation  forms  co.iipleted  by  the  participants  at  each  ses- 
sion.  Recommendations  and  sugqestions  are  tabulated  and  recorded  '  (j 
iiiake  improvements  in  future  sessions. 

The  agreement  between  DOA  and  EPA  has  many  benefits.   The  pri.narv 
tienefit  is  that  this  aareenient  reduces  the  total  operatio.is  a.-.d 
capital  expenditures  are  not  duplicated.   DOA's  pesticide  specialists 
ars   certified  as  both  state  and  EPA  inspectors.   This  arraoae.-..ent- 
establishes  a  consistency  in  approach  and  objectives  for  the  public. 
Because  of  this  consistency,  applicators  and  deale.-s  a-e  n.nre  cni.f.e.  a 
tive  and  give  better  compliance.   Bv  having  this  aqreement  with  ffV, 
communication  is  established  between  the  states  a.-.d  EPh  and  ii  !>•  o - 
vides  a  better  definition  of  national  and  state  pesticide  issues  ^nM 
prob lems. 

The  specific  activities  and  accomplishment  comn.i  tmer.ts  c  =  i-.  oe  i;...a  i. 
the  Pesticides  Media  Work  Plan. 

Contact  Persons: 

Environmental  Manaqement  Division.  DOA  (^♦^^-29i«H) 

Gary  Ginoery  -  Administrator 

lasrlo  Torma  -  Laboratory  Bureau  Chief 

Steve  Baril  -  Field  Services  Bureau  Chief 

f.eorqe  Alqard  -  Technical  Services  Bureau  Chief 

EPrt  Montana  Office  (^^9-5'»86) 

liean  uhaussee  -  Pesticides  Hanaqer 

Dick  Montqomery  -  Pesticides  Branch  Chief 
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CATEGORICAL 

Toxics 

Asbestos  Hazard  Emergency  Response  Act  (AHERA) 

EPA  promulgated  regulations  which  provide  a  framework  for  addressii-»Q 
asbestos  problems  in  public  schools.   The  rules  cover  all  public  and  private 
non-profit  elementary  and  secondary  schools,  and  require  local  educatioii 
agencies  (LEA)  (individual  schools  or  school  districts)  to  develop  and 
submit  asbestos  management  plans  to  the  Governor  for  his  review.   Those 
plans  are  to  be  implemented  bv  July  1989. 

The  rules  also  require  the  state,  at  its  next  legislative  session,  to 
adopt  and  implement  an  accreditation  program  for  persons  conducting  asbestos 
inspections,  developing  management  plans  or  designing  or  conducting  response 
actions. 

There  are  5^^  active  public  school  districts  in  the  State  of  Montana, 
plus  an  additional  100  or  more  private  schools.  The  task  of  reviewing  and 
processing  that  many  asbestos  plans  will  be  a  substantial  undertaking. 


Polychlonnated  Biphenyl  (PCB) 

In  a  regulation  effective  August  15,  1985,  EPA  required  that  all  PCB 
transformers  be  registered  with  local  fire  departments  by  December  1,  1985. 
As  a  result,  inspection  of  PCB  transformers  in  commercial  buildings  must 
now  be  undertaken.   These  types  of  inspections  will  be  conducted  in  Fy'  1939, 
in  connection  with  the  usual  inspections  of  industrial  and  other  users  of 
PCBs.   EPA  has  also  published  a  final  rule  governing  PCB  spill  cleanup 
policy.   It  establishes  a  range  of  decontamination  standards  depending  upon 
the  location  and  concentration  of  the  spill. 
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Categorical 

Public  Participation 

The  comments  of  interested  persons,  lawmakers,  state,  federal  and 
local  health  and/or  environmentally-related  agencies  and  appropriate 
citizen  advisory  groups  were  sought  through  the  drafting  and  distribution 
of  this  agreement. 

^4ew  phases  of  programs  and  developments  were  presented  to  interested 
persons  and  agencies  via  news  media  releases,  newsletter  articles.  TV  and 
radio  media. 

Emergency  Response  and  Title  III 

Montana  will  continue  to  respond  to  accidental  releases  of  hazardous 
substances  in  emergency  situations.   In  addition  to  efforts  by  state  and 
local  agencies,  the  federal  government,  principally  under  the  auspices  of 
EPA  and  the  Regional  Response  Team,  will  assist  the  Montana  agencies  upon 
request . 

Since  its  passage  in  October  1986i.  the  Emergency  Planning  and  Com- 
munity Right-To-Know  Act  (more  commonly  referred  to  as  "Title  III")  has 
become  a  point  of  interest  to  local,  state  and  federal  agencies.   The  Act 
establishes  major  authorities  relating  to:   1)  emergency  planning,  2)  emer- 
gency notification,  3)  community  right-to-know  for  reporting  chemical 
substances  and  '*)    emissions  inventory. 

Montana  has  created  a  State  Emergency  Response  Commission  iSERO  to 
direct  the  implementation  of  Title  III.   During  FY  1989,  the  commission  will 
continue  to  assist  Local  Emergency  Planning  Committees  in  each  county 
throughout  the  state.   EPA  will  assist  state  and  local  committees  by 
providing  educational  material  and  help  with  training  upon  request,  and 
within  the  limits  of  its  resources. 


76 


C/2     < 


II 


2  s 


S!  3 

5   0 


•s  >, 


?  a 


c  w  (u 

0)  d  u) 

o  Q  « 

u]  a.  01 


W)  J2 


I  8. 


11 


|S 


Si 


Is 

(2    w 


£  2. 

c    <u 


en    o. 
C   ^    0 

0    a)    u 


77 


ML  " 


M    < 


s^ 


a<s 


o   •- 


a.. 


I  n  u 

a  c  > 

U  C  il 

C/5  <  oZ 


::§ 


.2  .0  a 


u.    c 

■s  2 


a  -< 
«  <-> 

C      M 

l| 

2  ^ 


i  a  8 


■9   - 
5    c 

Si 
SI 


00    t/1 


I       i 


JO      • 

si 


0  a. 

1  8. 


-O     U 


If 


g  g 


a 

c3 

c 

^1 

M 

5 

tu    c 

^  ■;; 

-o 

1 

1 

c^S 

78 


t  f. 


^s 


>  a  > 


&       g3 


w    < 


D    o 


p.  5   0 

^ 

0) 

M 

CO 

•M 

1^! 

S 

CO 
0 

1  a  1 

■g  i 

1 

5  ^ 

u 

J3 

§21 

s 

•r^  ^        N        W 


Ij        0  tS        C 


i:;^     cS 


■85 


79 


tJua  1 1 1^  Assurance 

Uualit,  wssurance  is  a  requirement  of  all  Droorsins. 
A  description  of  the  work  plans  follows. 
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COOPERATIVE  ENFORCEMENT  AGREEMENTS 


Achieving  and  maintaining  a  high  level  of  compliance  with 
environmental  laws  and  regulations  is  one  of  the  most  important 
goals  of  Federal  and  State  environmental  agencies,  and  is  an 
essential  prerequisite  to  realizing  the  benefits  of  our 
regulatory  programs.   While  State  and  local  governments  have 
primary  responsibility  for  compliance  and  enforcement  actions 
within  the  State,  EPA  retains  responsibility  for  ensuring  fair 
and  effective  enforcement  of  Federal  requirements,  and  credible 
national  deterrence  to  non-compliance.   An  effective 
State/Federal  partnership  is  critical  to  accomplishing  these 
goals,  particularly  given  limited  State  and  Federal  resources. 

The  inclusion  of  the  enforcement  agreements  as  appendages 
cover  all  aspects  of  the  State's  and  EPA ' s  compliance  and 
enforcement  programs  including  those  activities  involving  Federal 
facilities  within  Montana.   These  agreements  do  not  duplicate 
national  program  guidance.   National  policy  will  apply  where  not 
clearly  specified  elsewhere. 

The  Governor's  Office  has  designated  Mr.  Brace  Hayden  as 
the  focal  point  for  Federal  facilities  compliance  and  enforcement 
strategies.   All  information  relative  to  Federal  facilities  will 
be  coordinated  through  him. 
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Appendix  A 

COOPERATIVE  ENFORCEMENT  AGREEMENT 

Between 

U.  S.  ENVIRONMENTAL  PROTECTION  AGENCY 

and 

STATE  OF  MONTANA 
DEPARTMENT  OF  HEALTH  AND  ENVIRONMENTAL  SCIENCES 

National  Pollutant  Discharge  Elimination  System 


PURPOSE: 

The  purpose  of  this  Agreement  is  to  provide  for  routine 
coordination  and  consultation  on  State  and  EPA  enforcement 
activities.   This  Agreement  serves  to  clearly  define  the 
State/Federal  partnership  in  enforcement  as  described  in  the 
following  documents: 

1.  Guidance  for  the  FY  1989  State/EPA  Enforcement 
Agreements  Process. 

2.  Policy  Framework  on  State/EPA  Enforcement  Agreements: 
Draft  Addendum  on  Oversight  of  State  Civil  Penalties 
dated  April  18,  1986. 

3.  The  FY  1987  National  Guidance  for  Oversight  of  NPDES 
Programs  dated  April  18,  1986. 

SCOPE: 

This  Agreement  establishes  the  routine  consultation  and 
coordination  of  State/EPA  enforcement  activities  and  defines  the 
basic  oversight  criteria  for  timely  and  appropriate  enforcement 
actions. 

BACKGROUND: 

In  accordance  with  the  Federal  NPDES  regulations,  the  State 
reviews  all  appropriate  compliance  information  for  all  permittees 
and  prepares  and  submits  to  EPA  the  Quarterly  Noncompliance 
Report  ( QNCR ) .   This  document  serves  as  one  of  the  basic 
mechanisms  for  coordinating  and  overseeing  activities  involving 
major  permittees.   As  an  additional  oversight  procedure,  EPA 
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Region  VIII  reviews  selected  compliance  information  (primarily 
inspection  reports  and  selected  DMR ' s  for  major  facilities)  and 
where  appropriate,  may  issue  an  NOV  to  the  State  where 
significant  noncompliance  ( SNC )  is  found.   State  response  to  EPA 
issued  NOV's  is  to  be  reported  to  EPA  in  writing  within  30  days. 

NONCOMPLIANCE  CONSULTATION  AND  COORDINATION: 

EPA  and  State  compliance  staff  consult  and  coordinate 
related  enforcement  activities  on  a  day-to-day  basis  in  a 
cooperative  and  professional  manner  to  ensure  the  most  efficient 
and  effective  State  and  Federal  compliance  actions. 

Specifically,  at  a  minimum,  EPA  and  the  State  will  review 
each  month  the  status  of  permittees  on  the  Quarterly 
Noncompliance  Report  ( QNCR ) ,  any  outstanding  Notices  of  Violation 
(NOV),  and  all  violations  by  all  permittees.   Participants  are 
the  State  permits  and  compliance  staff,  as  appropriate,  and  the 
Montana  EPA  office  permits  and  compliance  engineer. 

Prior  to  the  meeting,  the  State  develops  a  summary  of  all 
violations  and  any  supplementary  information.   During  the 
meeting,  the  most  recent  QNCR  is  reviewed  to  determine  if  any 
permittee  on  the  QNCR  has  continuing  violations.   A  written 
record  is  maintained  to  document  all  State  and/or  EPA  actions 
taken  with  regard  to  all  violations,  significant  or  not.   A  full 
range  of  enforcement  actions  may  be  taken,  including  joint 
issuances  of  Notices  of  Violations  ( NOVs ) . 

At  the  first  monthly  meeting  following  submittal  of  QNCR, 
the  State  and  EPA  discuss  any  EPA  comments  on  the  State's 
preceding  QNCR.   EPA ' s  comments  may  include:   the  permittee  in 
question,  the  State  action  in  question,  the  recommended  action  to 
be  taken  by  the  State  and/or  EPA,  and  the  State's  average 
response  time  and  average  compliance  rate. 

The  common  goal  of  the  State  and  EPA  is  to  cause  permittees 
to  achieve  prompt  and  sustained  compliance.   If  full  agreement  on 
appropriate  State  and/or  EPA  actions  cannot  be  reached,  the 
discussion  will  be  escalated  to  the  next  administrative  level  by 
both  parties. 

REPORTING: 

The  State  submits  QNCR ' s  to  EPA  by  August  31,  November  30, 
February  28,  and  May  31  of  each  year  in  accordance  with 
40  CFR  123.45.   Also  the  State  submits  a  listing  of  all  formal 
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enforcement  actions  taken  during  the  quarter  within  one  week 
after  the  end  of  the  quarter.   These  reports  cover  the  July- 
September,  October-December,  January-March  and  April-June 
quarters,  respectively.   State  formal  enforcement  actions  are 
defined  as:   administrative  orders  issued;  civil  referrals  to  the 
State  Attorney  General  (submittal  of  Violation  Report  Forms 
(VRF's)  to  Legal);  civil  complaint  filings  in  State  court; 
consent  agreements  filed  in  State  court  (Consent  Decree,  Judgment 
and  Order  settlement);  and  criminal  referrals  to  the  State 
Attorney  General.   The  State  maintains  a  log  of  all  penalties 
assessed,  suspended  and  collected. 

CIVIL  PENALTIES: 

The  State  has  developed  a  draft  written  civil  penalty 
policy.   EPA  review  comments  will  be  considered  as  the  policy  is 
finalized  during  FY  89.   The  policy  states  under  what 
circumstances  the  State  will  seek  civil  penalties.   The  State's 
policy  considers  at  minimum  the  economic  benefit  of 
noncompliance,  the  seriousness  of  the  violations,  the  number  of 
violations,  the  environmental  harm  done,  and  the  recalcitrance  of 
the  violator.   The  policy  includes  a  worksheet  on  which  the 
penalty  may  be  calculated. 

STATE  CONSENT  AGREEMENTS  AND  JUDICIAL  REFERRALS: 

The  State  will  continue  to  consult  and  coordinate  closely 
with  EPA  on  all  consent  agreement  negotiations  and  judicial 
referral  preparations.   Specifically,  the  State  and  EPA  will 
consult  regarding  the  contents  and  terms  of  consent  agreements 
before  signing  and  judicial  referrals  before  filing.   Included  in 
the  discussions  will  be  a  summary  of  the  violations  and  the 
penalty  calculations  used  to  determine  the  proposed  penalty. 

EPA  ENFORCEMENT  ACTIONS: 

J 

EPA  will  consult  and  coordinate  closely  with  the  State  on 
all  direct  enforcement  actions,  including  imposition  of 
administrative  penalties,  it  considers  in  the  State.   EPA  may 
send  a  Notice  of  Violation  (NOV)  to  the  State  wheresignif icant 
noncompliance  has  occurred  and  the  State  has  not,  in  the  opinion 
of  EPA,  responded  appropriately.   EPA  will  consider  Federal 
enforcement  action  when  any  of  the  following  situations  exist: 
the  State  requests  EPA  direct  enforcement;  a  violation  of  an  EPA 
administrative  order  or  consent  decree  occurs;  a  legal  precedent 
under  national  environmental  laws  is  present;  when  necessary  to 
ensure  the  viability  of  a  national  initiative  (example:   NMP ) ; 
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unresolved  interstate  issues  are  present;  the  State  is  not 
operating  a  portion  of  the  NPDES  permit  program  in  lieu  of  EPA 
(example:  pretreatment ) ;  in  the  judgment  of  EPA  the  State  has  not 
addressed  all  appropriate  violations  or  responded  to  an  EPA 
issued  NOV,  or  has  not  initiated  a  timely  and  appropriate 
enforcement  action,  or  has  obtained  a  penalty  or  sanction  which 
does  not  meet  EPA's  standards  under  the  circumstances  of  the 
violations.   All  enforcement  requirements  upon  the  State  as  a 
consequence  of  this  Agreement  shall  be  upon  EPA  when  EPA  seeks  to 
take  enforcement  actions  in  Montana. 

ATTORNEY  GENERAL  INVOLVEMENT: 

It  will  be  the  responsibility  of  the  State  Environmental 
Agency  to  keep  the  State  Attorney  General  informed  of  planned  EPA 
direct  enforcement  actions. 

FEDERAL  FACILITIES: 

Federal  facilities  will  be  treated  under  this  agreement  in 
the  same  manner  as  non-federal  permittees.   EPA  will  be  notified 
of  State  enforcement  actions  on  Federal  facilities.   In  the 
spring  of  each  year  the  Federal  Facilities  Coordinator  will  send 
to  the  State  the  A-106  listing  of  Federal  facility  pollution 
control  projects  for  review  and  comment.   The  State  will  be  asked 
to  identify  missing  necessary  water  pollution  control  projects. 

PRETREATMENT: 

Until  the  delegation  of  the  pretreatment  program  authority 
to  the  State  occurs,  EPA  will  remain  primarily  responsible  for 
enforcement  activities  regarding  pretreatment.   The  State  is 
encouraged  to  conduct  pretreatment  inspections  and  to  provide  EPA 
any  information  it  finds  regarding  pretreatment  violations.   Once 
delegation  is  granted  the  State  shall  be  responsible  for 
pretreatment  actions  to  the  same  degree  and  extent  as  any  other 
NPDES  violation. 

OVERSIGHT  CRITERIA: 

To  implement  the  above-cited  EPA  policy  and  guidance,  the 
following  enforcment  response  guidelines  will  be  followed: 

A.   Timeliness 

1 .  The  State  will  evaluate  instances  of  noncompliance 
by  major  permittees  and  P.L.  92-500  minor 
permittees  within  30  days  from  the  identification 
of  a  violation;  determine  the  appropriate 
response,  and  document  any  action  taken/not  taken 
(including  the  technical  reason). 

2.  In  the  case  of  major  permittees,  the  State  is 
expected  to  have  already  initiated  an  enforcement 


action  to  achieve  compliance  by  the  time  the 
permittee  appears  on  the  QNCR. 

3.    Prior  to  a  permittee  appearing  on  the  subsequent 
QNCR  for  the  same  violation,  the  permittee  should 
either  be  in  compliance  or  the  State  should  have 
taken  formal  enforcement  action  to  achieve  final 
compliance. 

B.    Appropriateness 

1.  Formal  enforcement  action  should  be  the  response 
to  significant  noncompliance  listed  on  a  QNCR. 
Formal  enforcement  actions  are  defined  as  those 
which  (a)  clearly  define  the  violation(s) 
identified,  (b)  require  corrective  actions  by  a 
specified  date,  (c)  describe  enforcement 
consequences  should  the  violations  not  be 
corrected  as  required,  and  (d)  can  be 
independently  enforced  without  proving  the 
original  violation. 

2.  A  judicial  referral  should  be  utilized  where: 

a.  An  administrative  order  has  been  violated. 

b.  The  violation  must  be  stopped  immediately. 

c.  Long-term  compliance  must  be  compelled. 

d.  A  substantial  economic  benefit  has  been 
obtained  from  acts  of  noncompliance. 

e.  A  deterrent  is  needed  to  prevent  others  from 
similarly  violating  the  law. 

3.  A  monetary  penalty  should  be  sought  in  each 
judicial  referral  or  consent  agreement  (regardless 
of  the  facts). 

4.  The  size  of  the  penalty  to  be  obtained  shall  be 
reviewed  in  light  of  and  commensurate  with  one 
calculated  using  EPA ' s  Clean  Water  Act  Civil 

Penalty  Policy. 
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Appendix  B 

COOPERATIVE  ENFORCEMENT  AGREEMENT 

Between 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

and 

STATE  OF  MONTANA 
DEPARTMENT  OF  HEALTH  AND  ENVIRONMENTAL  SCIENCES 

Public  Water  System  Supervision  Program 

I.   PURPOSE 

The  purpose  of  this  agreement  is  to  detail  the  Montana 
Department  of  Health  and  Environmental  Sciences  ( MDHES )  and 
EPA  activities  which  will  be  conducted  to  increase  the 
compliance  levels  of  public  water  systems  to  achieve  State 
and  Federal  Drinking  Water  goals. 

II.   COMPLIANCE  PRIORITIES  AND  STRATEGIES 

A.  Federal  Reporting  Data  System  ( FRDS ) 

This  national  data  base  serves  as  a  storage  system  for 
the  inventory  and  violation  information  on  all  of  the 
regulated  public  water  systems  ( PWS ) .   It  also  is  the 
basis  for  the  Public  Water  System  Supervision  Program 
grant  allocations.   The  State  agrees  to  provide 
inventory,  violation  and  enforcement  updates  to  this 
system  within  60  days  of  the  end  of  each  quarter. 

B.  Federal  and  State  Priorities 

1 .  Region  VIII  priorities  for  the  Drinking  Water 
program  are  outlined  in  the  "Water  Program  Guidance 
for  State/EPA  Agreements".   The  major  priorities 
outlined  in  this  document  include  long  range 
planning  for  regulatory  change,  enforcement  and 
compliance  and  the  lead  ban. 

2.  One  of  the  MDHES ' s  highest  priorities  is  to 
eliminate,  or  provide  treatment  for,  surface  water 
sources  with  no  treatment  or  with  disinfection  as 
the  only  treatment. 

C.  Compliance  Strategy 

The  Drinking  Water  Section  is  implementing  the 
Compliance  Strategy  that  was  submitted  to  EPA  during 
FY  86. 


D.  Inspoction/Sanitary  Survey  Policy 

The  Drinking  Water  Section  currently  uses  the  following 
priorities  to  determine  when  water  systems  will  be 
inspected. 

1.  Priority  I  (Inspected  ASAP) 

a.  Systems  suspected  of  water-borne  disease 
outbreaks. 

b.  Systems  which  may,  for  any  reason,  endanger 
public  health. 

2.  Priority  II  (Inspected  annually) 

a.  All  surface  water  supplies. 

b.  All  supplies  that  are  persistent  violators  of 
the  bacteriological  or  chlorine  residual 
monitoring 

requirements . 

c.  All  supplies  with  known  problems  (operational, 
MCL,  monitoring,  system  integrity,  etc.). 

d.  All  systems  on  a  compliance  schedule. 

3.  Priority  III  (Inspected  once  every  three  years) 

Ground  water  supplies  with  no  known  significant 
problems  or  deficiencies. 

The  number  of  sanitary  surveys/inspections 
performed  will  be  reported  to  EPA  quarterly. 

E.  Compliance  Targets 

The  compliance  target  is  based  upon  improving 
significant  noncompliance  ( SNC )  violators.   The 
national  definition  of  SNC  is: 

1 .  Four  or  more  months  in  a  12  month  period  of  MCL 
violations  for  any  of  these  contaminants: 
microbiological,  turbidity  or  trihalomethane . 

2.  Twelve  consecutive  months  of  non-monitoring  for  the 
above  contaminants. 

The  maximum  number  of  SNC ' s  during  FY  89  based  upon 
this  definition  is  ten. 
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III.   COMPLIANCE  MONITORING 

A.  State  Data  System 

The  Drinking  Water  Section  currently  utilizes  a 
combination  of  methods  to  receive  and  record  data, 
determine  violations,  track  compliance  and  initiate 
follow-up.   The  following  describes  the  method  used  for 
each  of  the  required  groups  of  parameters  that  are 
monitored: 

1.  Bacteriological  -  All  laboratories  send  the  results 
of  analyses  directly  to  the  Drinking  Water  Section. 
Individual  results  are  entered  into  a  computerized 
data  system.   Monitoring  violations  are  determined 
monthly,  utilizing  the  computerized  data  and  the 
program  written  for  this  purpose.   Missing  data 
initiates  follow-up  action  in  the  form  of  routine 
letters  of  violation  being  sent  to  the  violating 
water  system.   Any  result  with  a  positive  coliform 
count  receives  immediate  attention  from  the  staff 
until  the  problem  is  resolved. 

2.  Turbidity  -  Water  systems  send  the  results  of  daily 
monitoring  each  month  (on  forms  provided  to  them) 
to  the  Drinking  Water  Section.  The  monthly  average 
and  the  fact  that  they  have  monitored  are 
transposed  to  a  summary  sheet.  The  results  of  this 
are  scanned  monthly  and  routine  letters  sent  out  as 
needed. 

3.  Inorganic  and  Organic  Chemicals  and  Radionuclides 
Analyses  are  entered  into  a  computerized  system. 
Samples  are  collected  by  the  MDHES  as  needed  during 
a  routine  inspection  of  the  water  system.   Since 
all  existing  water  systems  have  been  routinely 
monitored  at  least  twice,  all  existing  violations 
have  been  identified.   New  water  systems  are 
required  to  have  an  analysis  done  before  they  are 
allowed  to  begin  operation. 

B.  Certified  Lab  Program 

To  insure  that  the  sample  results  received  by  the 
Drinking  Water  Section  accurately  reflect  the  actual 
quality  of  the  water  systems,  all  samples  are  required 
to  be  analyzed  in  a  MDHES  certified  laboratory.   The 
MDHES ' s  lab  certification  program  received  EPA  approval 
on  March  28,  1978.   The  Drinking  Water  Section's 
Quality  Assurance  policies  have  also  received  EPA 
approval . 
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IV.   NONCOMPLIANCE  RESPONSE 

A.  Compliance  Strategy 

The  MDHES ' s  "Compliance  Strategy"  (see  Section  II 
Compliance  Priorities  and  Strategies)  establishes  the 
basis  and  procedures  for  all  routine  noncompliance 
decisions  concerning  follow-up  and  enforcement. 

B.  Significant  Noncompliance  ( SNC )  Violators 

It  is  important  that  SNC  violators  be  acted  upon  in  a 
timely  manner.   The  Drinking  Water  Section  will  have 
all  SNC  violators  returned  to  compliance,  or  have  an 
enforceable  compliance  schedule  with  the  SNC  violator, 
or  have  submitted  information  to  the  Legal  Division 
requesting  that  a  formal  enforcement  action  be  taken 
against  the  SNC  violator  within  two  quarters  on  the 
time  that  the  violator  first  appears  on  the  SNC  list. 
The  priority  for  which  course  of  action  to  be  followed 
will  be  determined  by  available  resources. 

C.  Enforcement  Actions 

The  MDHES  currently  tracks  all  drinking  water 
enforcement  actions.   The  Drinking  Water  Section  will 
report  these  quarterly  for  entry  into  FRDS.   It  is 
important  that  enforcement  actions  be  taken  in  a 
"timely  and  appropriate"  manner. 

D.  Enforcement  Action  Targets 

The  FY  89  target  for  legal  enforcement  action  against 
persistent  or  SNC  microbiological  and  turbidity  MCL  and 
monitoring  violators  is  10  civil  cases  referred  to  the 
Legal  Division  of  MDHES. 

E.  EPA  Enforcement  Involvement 

EPA  involvement  in  formal  enforcement  cases  will  follow 
the  guidance  put  forth  in  a  memo  dated  April  10,  1984 
from  Victor  Kimm,  Director,  Office  of  Drinking  Water  to 
Louise  D.  Jacobs,  Associate  Enforcement  Counsel  for 
Water.   The  memo  is  entitled  "Draft  Enforcement 
Guidance  Regarding  Public  Water  systems  in  States  Which 
Have  Primary  Enforcement  Responsibility." 
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EPA  will  become  involved  when  invited  by  the  MDHES 
under  Section  1414(b)(2)  of  the  Safe  Drinking  Water  Act 
or  when  the  MDHES  is  ineffective  in  applying  their 
compliance  strategy  or  following  up  on  SNC  violators 
within  a  reasonable  amount  of  time.   EPA  will  not  ta)ce 
a  unilateral  enforcement  action  within  Montana,  without 
first  giving  proper  notification  to  MDHES,  as  per 
section  1414(g)(2)  of  SDWA. 
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Appendix  C 

COOPERATIVE  ENFORCEMENT  AGREEMENT 

Between 

U.  S.  ENVIRONMENTAL  PROTECTION  AGENCY 

and 

STATE  OF  MONTANA 
DEPARTMENT  OF  HEALTH  AND  ENVIRONMENTAL  SCIENCES 

Air  Program 
I.     SCOPE 

A.  The  purpose  of  this  agreement  is  to  delineate  and 
clarify  the  responsibilities  of  the  EPA  and  the 
Montana  Department  of  Health  and  Environmental 
Sciences  ( MDHES )  in  the  implementation  of  all 
federally  enforceable  air  pollution  control 
requirements  for  stationary  sources  within  Montana. 
It  is  expected  that  a  Federal-State  partnership  will 
result  which  will  effectively  carry  out  the  intent 
of  the  Clean  Air  Act.   It  is  anticipated  the 
protocol  will  be  modified  and  expanded  in  future 
years  to  reflect  changes  in  state  and  national 
policies. 

It  is  assumed  the  MDHES  will  address  violations  of 
air  pollution  regulations  within  its  jurisdiction. 
It  is  not  intended  that  focusing  on  a  limited  group 
of  violators  for  purposes  of  this  protocol  will 
detract  from  the  importance  of  addressing  other 
violators  and  the  rights  and  responsibilities  of  the 
MDHES  or  EPA  to  do  so. 

B.  This  protocol  applies  to  the  following  types  of 
violations: 

1.  Class  A  SIP  sources  which  are  in  or  adjacent  to 
a  nonattainment  area  and  which  violate  a 
standard  limiting  emissions  of  a  pollutant  for 
which  the  area  is  nonattainment; 

2.  Class  A  sources  in  violation  of  an  NSPS,  PSD, 
nonattainment , or  permit  requirement; 

3.  Class  A  sources  that  are  repeat  violators; 

4.  Class  A  sources  violating  an  MDHES  or  EPA 
Consent  Order; 
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5.  Class  A  sources  in  violation  of  an  MDHES  or  EPA 
enforcement  order;  and 

6.  NESHAPS  violations;  the  timelines  provided  in 
Section  II  and  III  do  not  apply  since  the 
seriousness  of  the  violation  normally  would 
require  expedited  action. 

C.    This  protocol  does  not  apply  to  emergency  episodes, 
sources  constructing  without  a  valid  permit,  or 
violations  of  Montana  standards  which  are  not 
federally  enforceable  (e.g.,  f luoride-in-f orage , 
hydrogen  sulfide,  etc.).   In  the  case  of  emergency 
episodes,  the  seriousness  of  the  violations  will 
require  expedited  action.   In  the  case  of  a  source 
constructing  without  a  permit,  options  for  obtaining 
relief  may  be  foreclosed  by  allowing  the  source  to 
continue  to  construct  and,  therefore,  expedited 
action  may  be  essential. 

II.     TIMELINES  FOR  ENFORCEMENT  ACTION 

A.  Enforcement  action  schedules  begin  30  days  after  the 
date  of  the  inspection  or  receipt  of  a  source  self- 
monitoring  report  which  first  identifies  the 
violation.   This  should  provide  sufficient  time  for 
an  evaluation  of  the  inspection  or  source  report  to 
determine  if  a  violation  exists.   If,  however, 
during  this  30-day  period,  the  MDHES  determines  that 
a  stack  test  or  a  sample  analysis  is  required  to 
confirm  the  violation,  the  enforcement  action 
schedule  (clock)  does  not  start  until  the  date  of 
receipt  of  the  stack  test  or  sample  analysis  report. 

B.  By  day  45,  the  source  should  be  notified  by  the 
MDHES  of  the  violation  and  its  need  to  remedy  the 
violation.   Notification  shall  be  in  written  form. 
The  source  may  also  be  advised  by  phone  of  the 
forthcoming  notification  or  action. 

C.  By  day  120,  the  source  shall  either  be: 

1 .  in  compliance; 

2.  on  an  enforceable  MDHES  administrative  or 
judicial  order; 

3.  on  a  scheduled  appeal  of  an  MDHES 
administrative  order  to  the  Board  of  Health  and 
Environmental  Sciences;  or 
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4.    subject  to  a  proposed  SIP  revision  which  has 
been  scheduled  for  a  hearing  and  which  Region 
VIII  Montana  Office  staff  believes  is  likely  to 
be  approved. 

Failure  by  MDHES  to  also  seek  a  civil  or  criminal 
penalty  in  accordance  with  Section  IV  of  this 
protocol  may  result  in  a  separate  or  joint  action  by 
EPA. 

D.  MDHES  will  monitor  conformance  with  any  "schedule  of 
compliance"  issued  in  accordance  with  this  protocol. 
MDHES  will  keep  EPA  informed  of  the  violator's 
progress  toward  compliance  according  to  established 
reporting  requirements.   If  a  SIP  revision  is 
initiated,  EPA  will  monitor  the  progress  of  the 
revision  through  Montana's  administrative  process. 
If  a  SIP  revision  becomes  unduly  delayed,  EPA  will 
discuss  this  with  the  MDHES  and  may  choose  to 
initiate  a  parallel  federal  action.   No  formal 
timelines  are  established  for  this  stage  of  the 
enforcement  process. 

E.  If  none  of  the  actions  specified  in  C.  above  have 
occurred  by  day  120,  EPA  will  discuss  with  the  MDHES 
the  status  of  its  actions  and  its  expectations.   If 
discussions  suggest  that  Montana  is  near  a 
resolution  of  the  violation  or  that  further  deferral 
is  otherwise  appropriate,  EPA  will  defer  any  action. 
If  EPA  determines  that  further  deferral  is  not 
justified,  it  will  proceed  with  its  own  action. 

F.  When  EPA  takes  the  lead  in  a  case,  it  will  act  to 
get  the  source  in  compliance,  on  a  schedule,  or 
subject  to  Section  120  action  or  judicial  referral 
within  120  days  of  its  assumption  of  the  lead. 
MDHES  participation  in  the  action  will  be 
encouraged,  even  though  the  lead  has  been  assumed  by 
EPA.   The  possibility  of  a  joint  action  will  be 
considered  as  an  alternative  to  a  unilateral  EPA 
action  where  feasible. 

III.     ISSUANCE  OF  NOV'S  BY  EPA 

A.    At  day  90,  EPA,  after  consultation  with  MDHES  on  the 
progress  of  the  case  to  date,  may  take  one  of  the 
following  actions  as  circumstances  dictate: 

1 .  initiate  case  development  activities  through  an 
inspection  or  issuance  of  a  Section  114  letter; 

2.  advise  the  source  that  EPA  will  issue  an  NOV  in 
30  days  if  the  source  does  not  reach  an 
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acceptable  resolution  with  the  MDHES  before 
that  date.   (This  will  be  used  only  where  such 
an  action  by  EPA  is  likely  to  be  of  significant 
value  in  prompting  the  source  to  reach  an 
acceptable  agreement  with  the  MDHES);  or 

3.    issue  an  NOV,  if  requested  to  by  the  MDHES,  or 
if  it  is  clear  that  a  resolution  will  not  be" 
reached  by  the  state  by  day  120  and  that  the 
environmental  significance  of  the  source 
warrants  EPA  action. 

B.  EPA  will  routinely  issue  NO V s  on  (or  shortly 
thereafter)  day  120  if  the  violations  are  not 
resolved  according  to  II. C  of  this  protocol.   (NSPS 
sources  will  receive  Section  113  Orders  rather  than 
NOV's.  ) 

C.  Any  NOV  issued  on  day  120  will  be  issued  only  after 
consultation  with  the  MDHES.   If  there  is  some 
compelling  reason  why  the  NOV  should  not  be  issued, 
EPA  will  defer  its  issuance.   However,  this  is  not 
anticipated  to  occur  in  most  cases. 

D',    Any  NOV  issued  by  EPA  in  accordance  with  A.  3  or  B. 

above  will  indicate  that  EPA  is  still  looking  to  the 
MDHES  to  resolve  the  matter  and  further  EPA  action 
will  be  required  only  in  the  absence  of  an 
acceptable,  prompt  resolution. 

E.  If  EPA  finds  a  violation  independent  of  the  MDHES, 
EPA  may  immediately  issue  an  NOV.   (Does  not  apply 
if  violations  were  discovered  in  a  joint 
inspection.)   However,  prior  to  a  decision  to  issue 
an  NOV,  EPA  will  discuss  with  Montana  the 
circumstances  of  the  violation.   EPA  will  resolve  in 
consultation  with  the  MDHES  who  will  take  the  lead 
for  the  source  and  the  nature  and  timing  of  follow- 
up  action. 

F.  EPA  will  transmit  to  the  MDHES  copies  of  all  NOV's 
it  issues  to  sources  in  Montana.   If  the  violation 
clearly  impacts  upon  the  air  quality  of  an  adjacent 
state,  EPA  will  transmit  a  copy  of  the  NOV  to  that 
state  as  well. 
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PENALTIES 

A  cash  penalty  of  sufficient  magnitude  appropriate  to  the 
violation  is  required  as  an  element  of  the  resolution  of 
the  following  classes  of  violations.   If  the  penalty  is 
not  obtained  by  the  MDHES,  an  EPA  action  will  be  brought. 
Also,  if  MDHES  chooses  to  obtain  a  compliance  schedule 
but  not  a  penalty,  a  separate  EPA  action  may  be 
appropriate. 

The  classes  of  violations  subject  to  this  protocol  for 
which  a  significant  cash  penalty  are  required  are: 

A.  Class  A  SIP  sources  which  are  in  or  adjacent  to  a 
nonattainment  area  and  which  violate  a  standard 
limiting  emissions  of  a  pollutant  for  which  the  area 
is  nonattainment  unless  it  can  be  established  that 
the  source  does  not  contribute  to  a  violation  of  a 
National  Ambient  Air  Quality  Standard. 

B.  Class  A  violators  of  nonattainment,  PSD,  or  NSPS 
requirements  which  con- 
tinue to  operate  after  failure  to  demonstrate 
initial  compliance.   (This  does  not  apply  during 
periods  which  regulations  specifically  allow  for 
start-up,  debugging,  etc.). 

C.  Violators  which  Montana  or  EPA  determines  are  repeat 
violators . 

D.  NESHAPS  violators. 

CONSULTATION  AND  DATA  TRANSFER 

A.    EPA  and  the  MDHES  will  conduct  at  least  monthly 

consultations  to  discuss  compliance  efforts.   During 
these  discussions,  information  exchange  relative  to 
obtaining  compliance  and  penalties  will  occur.   This 
exchange  will  include  at  least  the  following  items: 

1 .  The  MDHES  will  identify  any  newly-found 
violators  subject  to  this  protocol. 

2.  The  MDHES  will  identify  sources  notified  of 
noncompliance  during  the  month  consistent  with 
Section  II. B. 

3.  The  MDHES  will  identify  violators  which  the 
state  has  taken  action  against  consistent  with 
Section  II. C,  including  penalties  as  noted  in 
Section  IV. 
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4.  The  MDHES  will  discuss  the  status  of  other 
pending  enforcement  actions  as  appropriate. 

5.  EPA  will  identify  sources  for  which  it  has 
completed  action  and  provide  the  status  of 
other  sources  where  action  is  pending  or  in 
progress. 

6.  EPA  will  identify  any  sources  it  found  in 
violation  and  confer  with  the  MDHES  in 
accordance  with  Section  III.D. 

B.  The  CDS  will  be  updated  by  EPA  on  a  monthly  basis, 
based  on  information  provided  by  the  MDHES,  to 
reflect : 

1 .  compliance  status  changes  for  newly-identified 
violators  which  are  in  violation  on  the  last 
day  of  the  month  prior  to  the  consultation  and 
which  were  or  are  expected  to  be  in  that  status 
for  7  days  or  more; 

2.  sources  notified  of  noncompliance; 

3.  sources  with  completed  enforcement  actions, 
including  any  schedules  and  incremental  dates 
for  returning  them  to  compliance;  and 

4.  sources  found  to  be  in  compliance  with  final 
limits. 

C.  Inspection  results  other  than  those  affected  by  the 
above  will  be  provided  in  accordance  with  current 
practices  and  EPA  accountability  system 
requirements. 

D.  EPA  and  Montana  will  share  inspection  results  and 
monitoring  reports  for  use  in  enforcement 
proceedings  to  the  extent  practicable. 
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Appendix  D 

COOPERATIVE  ENFORCEMENT  AGREEMENT 

Between 

U.  S.  ENVIRONMENTAL  PROTECTION  AGENCY 

and 

STATE  OF  MONTANA 
DEPARTMENT  OF  HEALTH  AND  ENVIRONMENTAL  SCIENCES 

Hazardous  Waste  Program 


INTRODUCTION 

This  Agreement  defines  the  relationship  between  the 
Montana  Department  of  Health  and  Environmental  Sciences 
(MDHES)  and  the  U.  S.  Environmental  Protection  Agency 
(EPA)  Region  VIII,  relative  to  enforcement  of  hazardous 
waste  requirements  in  Montana  and  may  be  referred  to  as 
the  hazardous  waste  program  "Enforcement  Agreement". 

One  of  the  goals  of  both  the  Resource  Conservation  and 
Recovery  Act  ( RCRA )  and  the  Montana  Hazardous  Waste  Act 
(MHWA)  is  to  protect  human  health  and  the  environment. 
The  EPA  and  DHES  recognize  that  for  this  goal  to  be  fully 
met   a  high  level  of  compliance  with  applicable  standards 
must  be  maintained  within  the  regulated  hazardous  waste 
community.   To  do  this  requires  the  establishment  of  a 
credible  enforcement  presence  by  the  State  of  Montana  and 
EPA. 

DHES  has  primary  responsibility  for  the  administration 
and  enforcement  of  MHWA,  administrative  rules 
implementing  MHWA,  and  policy,  as  recognized  by  EPA 
approval  and  formal  authorization  of  the  Montana 
hazardous  waste  program.   EPA  will  act  in  an  overview 
capacity  relative  to  enforcement  under  the  authorized 
program,  exercising  its  own  enforcement  authority  only 
where  DHES  has  requested  EPA  involvement  or  when  DHES  s 
enforcement  response  is  determined  by  EPA  to  be 
inappropriate  or  untimely.   EPA  retains  the  primary 
responsibility  to  enforce  standards  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984  ( HSWA )  until  such  time 
as  such  HSWA  standards  are  approved  as  revisions  to  the 
Montana  program  under  40  CFR  271.21. 

Nothing  in  this  Agreement  shall  be  construed  to 
constitute  a  valid  defense  by  regulated  parties  in 
violation  of  any  Montana  or  Federal  environmental 
statute,  regulation,  or  permit,  or  order. 
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II.      DHES  ENFORCEMENT 

DHES  agrees  to  take  timely  and  appropriate  enforcement 
action  against  all  persons  in  violation  of  MHWA, 
hazardous  waste  management  rule  implementing  MHWA,  permit 
conditions  and  all  other  program  requirements,  including 
violations  detcted  by  DHES  or  EPA  inspections.   DHES  will 
maintain  procedures  for  receiving  and  considering 
information  about  violations  submitted  by  the  public  and 
will  provide  written  response  to  all  complaints  duly 
submitted  by  the  public. 

DHES  will  refer  to  EPA  suspected  violations  which  it 
notes  through  inspection  or  other  means  for  hazardous 
waste  activities  within  Indian  reservations,  violations 
which  are  primarily  interstate  in  nature,  violations  of 
HSWA  requirements  not  yet  included  in  the  authorized 
Montana  program  or  other  violations  for  which  an  EPA 
enforcement  response  is  appropriate. 

DHES  will  deem  the  time-frame  used  by  EPA  in  its 
definition  of  "timely  and  appropriate"  to  be  general 
goals  to  strive  for,  for  good  program  performance  and  as 
guidelines  that  EPA  and  DHES  should  use  to  review 
progress  in  individual  cases.   It  is  presumed  that  if 
such  goals  are  not  met,  EPA  may  take  direct  enforcement 
action.   It  is  mutually  understood  that  judgment  on  what 
is  a  reasonable  timetable  for  action  must  ultimately  be 
case  specific.   Factors,  for  example,  of  type  of 
violation,  complex  negotiation,  investigation,  testing, 
production  and  analysis  of  evidence  and  unique  questions 
of  law  requiring  additional  time  for  case  analysis  shall 
be  deemed  to  impact  and  possibly  alter  EPA  established 
timetables.   Emergency  enforcement  actions  by  EPA  or 
DHES,  shall  likely  be  taken  in  shorter  time-frames  than 
the  established  time  tables. 

It  is  acknowledged  that  the  definition  of  "appropriate" 
shall  serve  as  a  guideline  and  as  a  common  goal  for  EPA 
and  DHES.   Insofar  as  choice  of  response  by  DHES  to  a 
violation,  permit  revocation  or  cleanup  orders  shall  be 
deemed  acceptable  as  possible  response  actions  to 
violations  by  all  classes  of  violators  when  taken  in  a 
timely  manner.   The  EPA  and  DHES  will  seek  to  reach  an 
understanding  on  DHES ' s  penalty  rationale  in  accordance 
with  the  FY  1989  Montana/EPA  Agreement  schedule,  with 
maximum  flexibility  allowed  to  the  State.   It  shall  be 
understood  that  there  are  several  types  of  enforcement 
responses  which  may  be  appropriate  in  attaining  a  desired 
compliance  result.   Finally,  where  insufficiency  of 
resources  is  cited  by  DHES  a  reason  for  delayed  response 
action  to  a  violation,  EPA  shall  work  with  DHES  to 
identify  ways  in  which  EPA  can  help  to  make  up  the 
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deficiency  in  resources,  but  the  insufficiency  of 
resources  shall  not  preclude  EPA  from  taking  direct 
enforcement  action. 

III.     DIRECT  EPA  ENFORCEMENT 

EPA  may,  pursuant  to  RCRA  Section  3008(a)(2),  take 
enforcement  action  against  any  person  it  has  cuase  to 
believe  to  be  in  violation  of  RCRA,  any  applicable  State 
hazardous  waste  administrative  rule,  or  any  permit 
condition  issued  by  either  DHES  or  EPA,  after  giving 
notice  to  the  DHES  director  in  writing  of  EPA ' s  intent. 
(Notice  of  EPA ' s  intent  will  normally  be  provided  first 
to  the  Solid  &  Hazardous  Waste  Bureau).   Where  EPA 
intends  to  take  an  enforcement  action  for  a  violation  of 
a  requirement  of  the  authorized  Montana  program,  DHES 
will  be  provided  at  least  thirty  (30)  days  advance 
written  notice  of  such  intent.   The  notice  shall  specify 
why  EPA  thinks  that  any  action  taken  or  proposed  by  DHES 
is  inappropriate.   If  DHES  disagrees  with  EPA '  s 
determination  that  its  action  is  inappropriate,  it  may 
discuss  this  with  EPA  during  the  thirty  (30)  day  period 
discussed  above.   If,  at  the  end  of  the  thirty 
(30)  day  period  no  agreement  has  been  reached  as  to  what 
constitutes  an  appropriate  enforcement  action  and/or  DHES 
has  not  initiated  an  appropriate  enforcement  action,  EPA 
may  then  initiate  enforcement  action.   EPA  also  reserves 
the  right  to  issue  orders  and  bring  actions  under  RCRA 
Sections  3008(h)  and  3013  (after  notice  to  DHES  as 
provided  above)  and  Section  7003  (after  verbal  or  written 
notice  to  DHES  )  . 

EPA  agrees  to  take  timely  and  appropriate  enforcement 
action  for  violation  for  HSWA  requirements  which  are  not 
as  yet  part  of  the  authorized  DHES  program,  as  well  as 
for  violations  occurring  within  Indian  reservations.   EPA 
will  respond  as  appropriate  to  DHES  referrals  of  such 
violations.   When  EPA  intends  to  take  enforcement  under 
its  HSWA  authority  or  for  violations  on  an  Indian 
reservation,  and  when  such  proposed  enforcement  is  not 
the  result  of  a  DHES  referral,  EPA  will  provide  DHES 
prior  written  notice  (normally  at  least  7  days)  as  a 
courtesy  to  the  authorized  Montana  program. 
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IV.      CRITERIA  FOR  DIRECT  EPA  ENFORCEMENT 

A.  EPA  is  responsible  for  taking  enforcement  action 
under  the  following  circumstances: 

1 .  For  violations  of  HSWA  requirements  which  have 
not  yet  been  made  a  part  of  the  authorized 
Montana  program. 

2.  For  violations  which  occur  within  Indian 
reservations,  according  to  the  "Indian  Policy 
Implementation  Guidance  Memorandum"  dated 
July  18,  1984. 

3.  For  violations  which  are  interstate  in  nature 
or  will  set  a  national  precedent  and  for  which 
DHES  and  EPA  agree  that  a  DHES  enforcement 
action  could  not  be  as  effective  as  enforcement 
by  EPA. 

B,  EPA  may  take  enforcement  action  under  the  following 
circumstances: 

1 .  If  EPA  determines  that  DHES  enforcement  action 
is  not  timely  and  appropriate,  and  after  the 
notice  period  specified  above. 

2.  When  requested  in  writing  by  DHES. 

3.  When  an  EPA  order  or  consent  decree  has  not 
been  complied  with  by  the  date  specified  in  the 
order  or  decree. 

4.  When  EPA  has  determined  that  an  imminent  and 
substantial  endangerment  to  human  health  or  the 
environment  exists,  and  after  giving  verbal  or 
written  notice  to  DHES. 


DEFINITIONS  FOR  TIMELY  AND  APPROPRITATE  ENFORCEMENT 

A.    Violation  Definitions 

The  RCRA  Enforcement  Response  Policy  classifies 
individual  facility  violations  into  one  of  two 
categories. 

1  .    Class  I  Violation 

Deviations  from  regulations,  or  provisions  of 
compliance  orders,  consent  agreements,  consent 
decrees,  or  permit  conditions  which  could 
result  in  a  failure  to: 
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a.  Assure  that  hazardous  waste  is  destined 
for  and  delivered  to  authorized  treatment, 
storage,  or  disposal  facilities  (TSDFs); 
or 

b.  Prevent  releases  of  hazardous  waste  or 
constituents,  both  during  the  active  and 
any  applicable  post-closure  periods  of  the 
facility  operation  where  appropriate;  or 

c.  Assure  early  detection  of  such  releases; 
or 

d.  Perform  emergency  clean-up  operation  or 
other  corrective  action  for  releases. 

2.    Class  II  Violation 

Any  violation  of  a  RCRA  requirement  that  does 
not  meet  the  criteria  listed  above  for  Class  I 
violations . 

Class  II  violations  are  defined  in  the 
negative;  i.e.,  they  include  all  violations 
that  are  not  considered  Class  I,  and  therefore, 
are  those  violations  which  do  not  involve 
deviations  from  requirements  which  could  result 
in  failure  to:   l )  assure  that  wastes  are 
destined  for  only  atuhorized  TSDFs,  2)  prevent 
releases,  3)  assure  detection  or  4)  perform 
corrective  action  for  such  releases. 

Violator  Definitions  and  Enforcement  Responses 

A  RCRA  handler  is  classified  as  a  violator  based 
upon  the  nature  of  his  or  her  violation(s)  along 
with  a  number  of  other  factors  (e.g.,  compliance 
history,  previous  recalcitrant  behavior,  etc.).   The 
Enforcement  Response  Policy  establishes  three 
categories  of  violators  -  High  Priority,  Medium 
Priority,  and  Low  Priority  -  and  define  timely  and 
appropriate  enforcement  response. 
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1 .  High  Priority  Violator 

a.  Definition:   A  High  Priority  Violator  is  a 
handler  who: 

o   Has  caused  actual  exposure  or  a 

substantial  likelihood  of  exposure  to 
hazardous  waste  or  hazardous 
constituents;  or 

o   Is  a  chronic  or  recalcitrant  violator 
(This  may  include  some  handlers  who  are 
regularly  found  to  have  many  Class  I 
or  Class  II  violations.);  or 

o   Deviates  from  terms  of  a  permit,  order 
or  decree  by  not  meeting  the 
requirements  in  a  timely  manner  and/or 
by  failing  to  perform  work  as  required 
by  terms  of  permits,  orders,  or 
decrees;  or 

o   Substantially  deviates  from  RCRA 

statutory  or  regulatory  requirements. 

b.  Appropriate  Response  -  High  Priority 
Violators 

The  response  timeframes  allow  45  days  from 
the  day  an  inspection  is  completed  to 
identify  or  "discover"  the  violations . Once 
violation  discovery  is  made,  it  is 
expected  that,  for  HPVs,  within  90  days  a 
formal  administrative  enforcement  action 
will  be  taken,  or  a  judicial  action  will 
be  taken  within  150  days. 

2 .  Medium  Priority  Violator 

a.    Definition:   A  Medium  Priority  Violator  is 
a  handler  with  one  or  more  Class  I 
violations  who  does  not  meet  the  criteria 
for  a  High  Priority  Violator.   Handlers 
with  only  Class  II  may  also  be  Medium 
Priority  Violators  when  the  compliance 
official  believes  an  administrative  order 
is  the  appropriate  response  to  a  facility 
with  only  Class  II  violations. 
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b.    Appropriate  Response  -  Medium  Priority 
Violators 

The  appropriate  response  to  the  Medium 
Priority  Violator  is  either  the  issuance 
of  an  administrative  order  or  a  less 
formal"  response  which  results  in 
compliance  within  90  days  of  violation 
discovery.   If  the  decision  is  made  to 
issue  an  order,  the  order  should  be  issued 
within  120  days  of  violation  discovery. 

Where  there  is  reason  to  believe  a  Notice 
of  Violation  (NOV)  or  Warning  Letter  ( WL ) 
will  bring  about  a  timely  return-to- 
compliance,  this  less  formal  action  may  be 
used  in  response  to  Medium  Priority 
Violators.   If  the  initial  NOV  or  WL  does 
not  result  in  final  compliance  or  a 
compliance  schedule  incorporated  in  an 
enforceable  order  within  90  days  of 
violation  discovery,  a  decision  must  be 
made  to  escalate.   Escalation  entails 
either  development  of  a  judicial  case  or 
development  and  issuance  of  an 
administrative  order.   For  generators  with 
no  violations  of  land  disposal  restriction 
requirements,  up  to  120  days  may  be 
allowed  to  return  the  facility  to 
compliance  before  escalation  is 
required. If  an  administrative  order  is 
chosen  as  the  escalated  response,  the 
State  has  60  days  to  develop  and  issue  the 
order.  If  a  judicial  action  is  selected, 
the  State  has  150  days  to  file  the  case. 

Low  Priority  Violator 

a.  Definition:  A  handler  who  has  only  Class 
II  violations  who  is  not  a  Medium  or  High 
Priority  Violator. 

b.  Appropriate  Response  -  Low  Priority 
Violators 
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A  Low  Priority  Violator  will  normally 
receive  an  NOV  or  Warning  Letter  as  the 
initial  response  within  60  days  of 
violation  discovery.   If  this  response 
does  not  result  in  expeditious  compliance, 
normally  within  30-60  days  of  issuance,  a 
decision  will  be  made  whether  to  escalate 
to  a  more  formal  enforcement  response 
(e.g.,  administrative  order). 

Definition  of  "Violation  Discovery" 

A  violation  is  discovered  as  of  the  date  when 
the  case  development  staff  determines  through 
review  of  the  inspection  report  correspondence 
and/or  data  that  a  violation  has  occurred.   The 
time  allowed  for  discovery  from  the  date  of 
inspection  or  record  review  is  45  days.   Where 
there  are  more  complicated  situations,  for 
example,  where  chemical  analysis  of  samples  is 
required,  the  timeframe  may  be  greater. 


VI.      EPA  OVERSIGHT  OF  DHES  ENFORCEMENT 

The  effectiveness  of  DHES ' s  enforcement  activities  will 
be  evaluated  in  EPA ' s  general  program  overview.   The 
enforcement  performance  of  the  Montana  program  will  be 
evaluated  on  the  basis  of  the  following  documents, 
current  copies  of  which  will  be  provided  to  DHES  by  EPA 
as  revisions  may  occur: 

1.  DHES  authorization  application  and  agreements, 
as  amended. 

2.  Compliance  enforcement  criteria  as  contained  in 
the  "National  Criteria  for  Quality  Hazardous 
Waste  Management  Program  under  RCRA",  most 
current  revision.   (Exception:  Timelines 
contained  in  that  document  are  superseded  by 
the  timelines  in  V  above.) 
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3.  The  "Hazardous  Waste  Program  Oversight  Plan  for 
Montana"  (most  current  version). 

4.  The  annual  Montana/EPA  Agreement  as  written  to 
reflect  the  most  current  RCRA  Implementation 
Plan. 

VII.  FEDERAL  FACILITIES 

If  EPA  responds  to  violations  at  Federal  facilities,  such 
enforcement  shall  be  in  accordance  with  Agency  policy 
entitled  "Federal  Facilities  Compliance  Program-- 
Resolution  of  Compliance  Problems  at  Federal  Facilities". 
Nothing  in  this  Agreement  shall  preclude  DHES  from 
responding  to  violations  at  Federal  facilities  as 
provided  for  under  MHWA  and  RCRA,  consistent  with  the 
Authorization  of  the  Montana  program. 

VIII.  PUBLIC  NOTIFICATION 

DHES  and  EPA  agree  to  issue  press  releases,  where 
appropriate,  on  major  enforcement  actions  taken  by  either 
agency.   EPA  generated  press  releases  will  acknowledge 
relevant  DHES  actions  and  accomplishments. 

IX.  EXPIRATION,  TERMINATION  AND  REVISIONS 

This  Agreement  shall  continue  in  effect  unless  terminated 
or  revised  by  written  agreement,  signed  by  the  DHES 
Director  and  the  Regional  Administrator  for  EPA.   This 
Agreement  will  be  reviewed  at  least  on  an  annual  basis 
and  may  be  updated,  as  appropriate. 
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Appendix  E 

COOPERATIVE  ENFORCEMENT  AGREEMENT 

Between 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

and 

STATE  OF  MONTANA 
DEPARTMENT  OF  AGRICULTURE 

Pesticides  Program 

RELATING  TO  the  cooperative  enforcement  of  the  laws  enacted 
by  the  United  States  of  America  and  the  State  of  Montana  to 
protect  man  and  the  environment  from  unreasonable  hazards 
associated  with  pesticide  production,  sale  and  use. 

I .  Preamble 

The  Regional  Administrator,  U.  S.  Environmental  Protection 
Agency  Region  VIII  and  the  Director  of  the  Department  of 
Agriculture  of  the  State  of  Montana  hereby  enter  into  this 
Cooperative  Enforcement  Agreement.   This  Agreement  sets 
forth  each  agency's  responsibility  for  the  cooperative 
enforcement  of  the  laws  enacted  by  the  United  States  of 
America  and  the  State  of  Montana  to  protect  human  health 
and  the  environment  from  the  improper  use  and  illegal  sale 
of  pesticides.   Both  agencies  agree  that  cooperative 
pesticide  enforcement  is  necessary  and  desirable  to  assure 
the  efficient  allocation  of  public  funds,  to  minimize 
duplication  of  enforcement  efforts  and  to  more 
appropriately  respond  to  pesticide  emergencies,  accidents, 
and  unusual  enforcement  needs.   This  Agreement  recognizes 
the  primary  enforcement  responsibility  of  the  Montana 
Department  of  Agriculture  as  defined  in  Section  26  of  the 
Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended. 

II .  Program  Elements 

The  Montana  Department  of  Agriculture  agrees  to  conduct  the 
following  program  elements: 

A.   Inspection  Procedures,  Sampling  Procedures,  and   Sample 
Integrity. 

All  investigations,  and  all  sampling  will  be  conducted 
in  accordance  with  the  Montana  Pesticide  Act  (Title  80, 
Chapter  8,  MCA),  and  the  Department's  field  and 
laboratory  procedures  manuals,  utilizing  inspection 
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forms  equivalent  to  those  contained  in  the  EPA 
Pesticides  Inspection  Manual.   Sample  integrity  will  be 
maintained  during  collection,  transport,  storage,  and 
analysis  according  to  the  quality  assurance  plans 
adopted  by  the  Department  and  approved  by  EPA. 

Cooperative  Enforcement  Action 

EPA's  enforcement  role  is  shifting  from  a  primary  focus 
on  performing  inspections  and  taking  enforcement 
actions  to  an  emphasis  on  conducting  reviews  and 
evaluations  and  providing  states  with  guidance  and 
technical  assistance  in  order  to  assure  adequate 
performance  of  state  compliance  and  enforcement 
programs . 

The  Congress  of  the  United  States  has  charged  EPA  to 
delegate  responsibility  for  administering  most 
environmental  programs  to  the  states  as  they 
demonstrate  the  desire  and  capability  to  assume 
primacy.   The  Congress,  however,  continues  to  hold  EPA 
accountable  for  ensuring  that  its  laws  are  carried  out 
according  to  its  intent. 

The  relationship  between  EPA  and  delegated  states  is 
intended  to  be  a  partnership.   Both  EPA  and  the  states 
have  continuing  roles  and  responsibilities  under 
delegated  programs  that  are  most  effectively  planned 
and  executed  together.   States  are  better  suited  to 
address  specific  problems  as  they  arise  on  a  day-to-day 
basis,  and  EPA  should  strive  to  strengthen  and  assist 
state  programs. 

EPA  also  has  a  role  as  a  partner  to  the  state  to  serve 
as  a  back-up  in  enforcement  areas  by  providing  direct 
enforcement  actions  when  needed.   Region  VIII  will 
endeavor  to  assist  state  compliance  and  enforcement 
programs  when  requested.   EPA  may  also  take  independent 
enforcement  action  in  those  cases  where  a  state 
demonstrates  it  is  not  willing  to  establish  a  strong 
enforcement  presence  or  is  unable  to  do  so  due  to  a 
lack  of  necessary  resources  or  requisite  legal 
authority  under  the  providions  of  Section  26  and  27  of 
FIFRA. 

It  is  agreed  that  when  evidence  collected  reveals  a 
possible  violation  of  only  the  Montana  Pesticides  Act, 
only  the  Montana  Department  of  Agriculture  will  pursue 
remedies  for  such  violations  as  provided  for  in  the 
Montana  Pesticides  Act.   Where  such  evidence  reveals  a 
possible  violation  of  both  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA)  and  the  Montana 
Pesticides  Act,  the  Montana  Department  of  Agriculture 
shall  have  primary  enforcement  responsibility  for 
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pesticide  use  violation  enforcement.   EPA  will  refer 
all  pesticide  use  complaints  to  the  Department  for 
investigation.   Pursuant  to  the  Agency's  final 
interpretive  rule  regarding  Section  26  of  FIFRA,  cases 
deemed  by  EPA  to  be  "significant  cases"  will  be  so 
designated  and  the  disposition  of  such  cases  will  be 
monitored  by  EPA.   If  within  30  days  after  receipt  of  a 
complaint  referral  from  EPA,  the  State  has  not 
initiated  an  investigation,  EPA  may  conduct  its  own 
investigation  of  the  complaint.   If,  within  thirty  days 
after  completion  of  the  investigation  of  a  complaint 
referral,  the  State  has  not  commenced  appropriate 
enforcement  action,  EPA  may  act  upon  the  violation  to 
the  extent  authorized  by  FIFRA  as  amended.   At  the 
option  of  the  State,  complaints  or  violations  may  be 
referred  to  EPA  Region  VIII  Montana  Office  for  action. 
In  any  pesticide  investigation  on  Federal  or  Indian 
Lands  where  the  State  is  not  sure  of  its  jurisdiction, 
the  case  will  be  referred  to  EPA,  Region  VIII  Montana 
Office  for  action. 

In  those  cases  where  there  is  a  lack  of  agreement  over 
who  should  take  action,  which  cannot  be  resolved  at  the 
program  level,  the  issue  will  be  referred  to  the  EPA 
Regional  Administrator  and  the  Director  of  the 
Department  of  Agriculture.   In  rare  cases  if  clearly 
unacceptable  performance  by  a  state  which  show  lack  of 
good  faith  or  capacity  on  the  part  of  a  state  to 
correct  problems,  EPA  is  prepared  to  take  back  a 
delegated  program.   Taking  back  delegated 
responsibilities,  however,  must  occur  in  a  consistent 
and  predictable  manner,  under  pre-defined  conditions 
and  circumstances  and  in  accordance  with  Section  27  of 
FIFRA. 

Under  Section  26  of  FIFRA,  EPA  does  not  have  authority 
to  delegate  primary  enforcement  responsibility  for  any 
area  of  enforcement  except  pesticide  use.   The 
Department  has  been  delegated  primacy  for  pesticide  use 
enforcement.   Pesticide  use  enforcement  consists  of 
ensuring  compliance  with  the  applicator  certification 
requirements  and  with  all  labeling  requirements.   It  is 
made  up  of  two  types  of  inspections:   use  inspections 
and  misuse  inspections.   Misuse  inspections  are 
initiated  in  response  to  complaints,  damage  reports,  or 
referrals  when  there  is  reason  to  believe  that  a 
violation  has  occurred  whether  or  not  it  is  actually 
proven.   A  use  inspection  may  be  initiated  as  an 
observation  of  an  actual  pesticide  application  or  as  an 
inspection  following  an  application  when  there  is  no 
reason  to  believe  that  a  violation  is  occurring. 

Pesticide  use  enforcement  for  reporting  and  grant 
purposes,  includes  monitoring  the  use  of  pesticides 
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under  Section  5,  18,  and  24c  of  FIFRA.   The  monitoring 
of  experimental  use  permits  (Section  5)  and  emergency 
exemptions  (Section  18(  will  involve  inspecting  users 
and  distributors  to  ensure  that  the  terms  of  the  permit 
as  well  as  the  labeling  are  adhered  to.   EPA,  however, 
has  the  final  responsibility  for  ensuring  that  the 
terms  of  an  emergency  exemption  are  complied  with  and 
cannot,  by  the  nature  of  the  exemption  process, 
delegate  that  responsibility. 

Section  23  of  FIFRA  authorizes  EPA  to  cooperate  with 
states  in  the  enforcement  of  FIFRA  in  areas  other  than 
use.   The  Department  agrees  to  accept  the 
responsibility  of  conducting  non-use  related 
inspections  as  described  below  and  to  take  corrective 
enforcement  action. 

1 .  Certified  Commercial  Applicator  License  and  Records 
Inspections 

These  types  of  inspections  are  conducted  at  the 
certified  commercial  applicator's  place  of  business 
or  in  accordance  with  Rule  4.10.207  of  the 
Administrative  Rules  of  Montana  (ARM).   The 
purposes  of  these  inspections  are  to  determine  if 
the  applicator  is  properly  certified  and  licensed, 
is  maintaining  the  required  records,  is  making 
application  only  in  the  uses  for  which  he  is 
certified,  and  to  determine  if  his  records  show 
that  his  applications  have  been  in  compliance  with 
all  applicable  laws  and  regulations. 

2 .  Restricted-Use  Pesticide  Dealer  Records  Inspections 

These  types  of  inspections  are  conducted  on-site  at 
dealers  who  sell  restricted-use  pesticides  or  in 
accordance  with  Rule  4.10.504  ARM.   The  purposes  of 
these  inspections  are  to  determine  if  the  dealers 
are  properly  licensed  and  are  maintaining  the 
required  records,  and  to  review  the  dealers' 
records  to  determine  if  restricted-use  pesticides 
are  being  sold  only  to  certified  applicators  or 
other  properly  authorized  persons. 
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3 .   Marketplace  Inspections 

Marketplace  inspections  are  inspections  conducted 
at  the  retail  or  wholesale  level  for  the  purpose  of 
determining  product  registration  status,  proper 
storage  and  display,  any  labeling  violations,  and 
any  product  decomposition.   Marketplace  inspections 
should  be  given  a  low  level  of  priority  unless 
product  violations  rates  and  compliance  ratios  show 
that  such  inspections  will  prevent  significant 
harm. 

The  Department  will  also  monitor  the  disposition  of 
chemicals  which  have  been  cancelled  or  suspended. 
Pesticide  disposal  practices  which  are  suspected 
violations  of  the  Montana  Hazardous  Waste  Act 
(Title  75,  Chapter  10,  part  4,  MCA)  will  be 
addressed  in  accordance  with  the  memorandum  of 
understanding  on  Enforcement,  Regulation  and 
Management  of  Waste  Pesticides  and  Containers  (July 
1983)  between  The  Montana  Department  of  Agriculture 
and  The  Department  of  Health  and  Environmental 
Sciences. 

The  responsibilities  of  the  State  under  this 
subsection  B  will  be  reviewed  on  a  semi-annual 
basis  by  EPA.   EPA  will  maintain  an  "oversite" 
program  whereby  EPA  personnel  may  accompany 
individual  State  inspectors  on  various  types  of 
inspections  to  coordinate  and  improve  actual 
investigation  procedures. 

The  Montana  Department  of  Agriculture  will  notify 
the  Pesticide  Program  Manager,  EPA  Region  VIII 
Montana  Office,  within  one  week  of  the  discovery  of 
any  suspected  violations  of  the  FIFRA  which  do  not 
fall  within  the  State's  delegation.   The  Program 
Manager  will  confirm  the  existence  of  FIFRA 
violations  and  will  maintain  liason  with  the  State 
on  the  disposition  of  the  case. 

If  requested  by  the  State,  EPA  and  the  Department 
of  Agriculture  will  establish  a  program  to  provide 
training  for  Montana's  inspectors,  chemists  and 
legal  staff  in  areas  of  pesticide  sampling, 
analysis  and  enforcement  consistent  with  EPA 
practices  and  procedures. 

The  results  of  all  chemical  analyses  performed 
under  this  Agreement,  and  the  quality  and 
sufficiency  of  all  other  evidences  gathered  m  the 
course  of  any  of  the  inspectional  or  investigatory 
activities  are  reviewed  by  the  Department  of 
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Agriculture  according  to  the  Departments  field  and 
laboratory  quality  assurance  and  procedures 
manuals.   When  this  review  reveals  evidence  of  a 
violation  of  any  provision  of  the  Montana 
Pesticides  Act  or  of  the  FIFRA,  the  Director  shall 
accumulate,  organize,  and  document  all  substantial 
and  relevant  evidence.   Where  EPA  and  the  Montana 
Department  of  Agriculture  determine  that  EPA  shall 
be  a  party  to  an  enforcement  action  based  upon 
evidence  collected,  the  Montana  Department  of 
Agriculture  file  shall  be  made  available  to  the 
designated  EPA  attorney,  Region  VIII. 


C.   Reports 


The  Montana  Department  of  Agriculture  shall  submit,  all 
reports  to  the  State  program  manager  at  EPA  Region  VIII 
Montana  Office,  according  to  the  commitments  and  time 
frames  specified  in  the  annual  workplan  in  the 
STATE/EPA  Agreement  (SEA).   EPA  Region  VIII  Montana 
Office  shall  prepare  and  submit  to  the  Department  of 
Agriculture  draft  and  final  written  evaluations  of  the 
Departments  midyear  and  end  of  year  performance.   Such 
review  by  EPA  will  specifically  consider: 

1 .  The  number  of  inspections  in  each  inspectional 
category; 

2.  The  future  performance  of  any  overdue  commitments; 

3.  The  actual  accomplishments  made  by  the  Department; 

4.  Those  areas  in  which  performance  and  cooperation  by 
the  Department  or  the  EPA  may  be  improved. 

Information  acquired  through  the  Department  of 
Agriculture  enforcement  and  technical  programs  is 
provided  to  the  Montana  Cooperative  Extension  Service 
through  a  cooperative  agreement  in  order  to  update  and 
improve  the  States  pesticide  applicator  and  dealer 
training  courses.   The  Department  of  Agriculture  is 
also  encouraged  to  study  the  impacts  of  pesticides  in 
the  environment  as  they  relate  to  enforcement  matters. 
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Ill .   General  Conditions 

It  is  mutually  agreed  that  each  agency  shall: 

A.  Maintain  a  close  working  relationship  and  exchange 
information  relative  to  the  agencies'  planned  pesticide 
sur veil la nee /en for cement  activities; 

B.  Coordinate  investigations  and  enforcement  actions 
involving  violations  of  both  the  FIFRA  and  the  Montana 
Pesticides  Act  to  avoid  duplication  of  effort; 

C.  Perform  its  inspectional ,  analytical  and  case 
preparation  activities  in  a  manner  designed  to  assure 
sample  integrity,  chain  of  custody,  the  use  of  standard 
methods  of  analysis,  the  sufficiency  and  adequacy  of 
the  evidence,  and  the  violator's  right  to 
administrative  due  process; 

D.  Periodically  meet  with  the  other  agency  to  evaluate  the 
performance  of  each  agency  with  regard  to  the 
procedural,  planning  or  surveillance  elements  of  this 
Agreement . 

Nothing  in  this  Cooperative  Enforcement  Agreement 
modifies  other  existing  agreements  except  as  specified, 
nor  does  it  preclude  entering  into  separate  agreements 
which  set  forth  procedures  for  special  programs  which 
can  be  handled  more  efficiently  and  expeditiously  by 
such  special  agreement. 

Nothing  in  the  Cooperative  Enforcement  Agreement  is 
binding  on  the  State  of  Montana  if  sufficient  funds  are 
not  provided  by  EPA  to  allow  the  State  to  carry  out  the 
agreed  upon  functions.   Also,  provided  that  the 
Department  is  carrying  out  the  agreed  upon  functions  in 
a  manner  satisfactory  to  EPA,  the  latter  will  not 
perform  similar  functions  in  the  State. 

Nothing  in  this  Cooperative  Enforcement  Agreement  is 
intended  to  usurp  the  authority  of  EPA  to  commence 
enforcement  actions  for  alleged  violations  of  the 
FIFRA.   Similarly,  nothing  in  this  Agreement  is 
intended  to  usurp  the  authority  of  the  State  of  Montana 
to  commence  enforcement  actions  for  alleged  violations 
of  the  Montana  Pesticides  Act. 
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ATTACHMENT   E-1 

Formal  EPA  Referrals  Agreement 
on 
Pesticide  Misuse  Situations  for  FY 


1.  Those  significant  use  complaints  received  by  EPA,  from 
sources  other  than  the  Department  of  Agriculture,  which 
meet  the  conditions  set  forth  in  this  document  may  become 
referrals  under  Section  26  and  27  of  FIFRA. 

2.  A  formal  referral  must  include  at  a  minimum,  the  following 
information:     name  of  complainant,  address,  telephone 
number,  date  of  complaint,  name  of  individual  receiving 
complaint,  details  of  the  complaint,  why  the  referral  is 
significant,  and  how  it  meets  these  conditions  set  forth  in 
this  Agreement.   EPA  must  also  provide  the  names  of  "bther 
parties  it  has  contacted  concerning  the  complaint. 

3.  Specific  conditions  which  determine  if  a  complaint  is 
significant  may  include  all  or  one  of  the  following  items: 

a.  Human  Health  -  Death  or  any  pesticide  illness 
requiring  medical  treatment  by  a  physician. 

b.  Endangered  Species  -  one  or  more  endangered  species; 
death,  illness  or  significant  exposure. 

c.  Food  and  Water  -  Food  or  water,  for  immediate  human 
consumption,  is  or  is  alleged  to  be  or  may  become 
contaminated  at  or  above  established  federal  tolerance 
levels  or  other  recognized  standards. 

d.  Economic  Loss  -  (crop  or  domestic  livestock)  over 
$3,000  (estimate  by  complainant). 

e.  Illegal  use  of  a  cancelled  or  suspended  pesticide. 
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4.  Complaints  referred  to  the  state  by  EPA  which  do  not  meet 
the  above  conditions  are  not  formal  referrals. 

Transmittal  of  complaints  from  EPA  to  the  state  shall  be 
accomplished  in  the  following  manner: 

a.  Initial  contact  shall  be  with  the  Field  Services 
Bureau  Chief,  444-2944,  or  if  he  is  not  available  the 
following  individuals  may  be  contacted  in  the  order 
presented: 

Administrator,  Environmental  Management  Division  - 

444-2944 

Technical  Services  Bureau  Chief  -  EMD  -  444-2944 

Deputy  Director  -  444-3144 

Director  -  444-3144 

b.  The  EPA  primary  contact  will  be  the  Montana  Operations 
Office  Pesticides  Program  Manager  -  449-5414.   The  EPA 
secondary  contact  will  be  the  Montana  Operations 
Office  Chief  of  the  Air,  Water,  Pesticides  and  Indian 
Programs  -  449-5486. 

c.  Negotiations  on  all  aspects  of  referrals  shall  be 
managed  by  the  Administrator  of  the  Environmental 
Management  Division  of  the  Department  and  by  the  Chief 
of  Air,  Water,  Pesticides  and  Indian  Programs  of  the 
Environmental  Protection  Agency.   If  resolution  is  not 
possible,  then  the  Director  of  the  Department  and  the 
Director  of  the  Montana  Operations  Office  may 
negotiate  the  final  decision. 

5.  These  referral  conditions  and  guidelines  will  be  reviewed 
as  part  of  the  development  of  the  FY  89  SEA  and  all  parts 
will  be  open  to  negotiations. 
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